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The A.B. aA. _he Convention of the American Bankers’ Associa- 
Convention. tion just held at St. Louis had a record-breaking 

attendance and in many ways was the most im- 
portant yet held in the history of the Association, because the 
various lines of work in the hands of some of the old Committees 
have been further advanced and new lines of work in charge of 
more recently-created Committees have been developed, the results 
of all which were before the Association for report and ratifica- 
tion. Under President Hamilton’s able administration the work 
of the Association in its different branches has been constantly 
going on in charge of industrious committees and the progress 
made was shown in their reports. As we predicted in the last 
JOURNAL it was found impossible in the three days’ session to 
give adequate consideration to all the matters of importance be- 
fore the Convention; nevertheless much was accomplished and 
the general sentiment was that the Convention was highly suc- 
cessful and well worth the attendance and time given by more 
than 3,000 earnest bankers from: all over the country. 

Time is a factor of great value in a Convention of this 
character, and when time is limited and there are numerous im- 
portant matters for consideration, it is a problem of no little 
dificulty to arrange a programme in advance which will appor- 
tion the time in accordance with the importance of the subjects for 
consideration. The programme of the late convention was some- 
what defective in this particular. Too much was assigned to the 
first day. Four addresses of welcome besides the response and 
annual address of the President ; reports by the Secretary, Treas- 
urer, Auditing Committee and by the Executive Council ; reports 
by ten other Committees, Standing and Special—all this preceding 
the set addresses by Congressman Fowler on ‘“‘Pending Financial 
Legislation” and by Mr. Knight of Canada upon our currency 
as viewed across the border. Obviously it was impossible that 
all these various subjects should have due hearing, in a single 
morning’s session, and so the result proved. Owing to the length 
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of the addresses of welcome, the forenoon was gone before the 
important reports of the Committees were reached ; it was neces- 
sary to postpone some of these to the later days, and others had 
no hearing at all. The serious bent of the delegates, however, 
for the accomplishment of business, instead of the pursuit of pleas- 
ure, was evidenced, when an afternoon session was voted to hear 
Congressman Fowler, at which there was a full attendance of 
members who were willing to forego the entertainment part of 
the day’s programme. 

The American Bar Association has a plan of procedure under 
which all reports of Committees are printed and distributed to 
the members at least two weeks before the holding of their annual 
Convention. By this method the members are fully advised of 
what the reports contain and are prepared, when the Convention 
meets, to intelligently discuss the subjects presented without the 
necessity of the reports being read. This is a great time-saver 
and a plan, which, in our judgment, it would be wise for the 
American Bankers’ Association to adopt. 

Nevertheless much work was done and valuable progress made 
toward greater mastery over many difficult problems presented. 
President Hamilton’s address was a masterpiece. It was compre- 
hensive and practical, and highly praised by the delegates. The 
valuable report of the Committee on Bills of Lading was made 
by Mr. Pierson as Chairman on the morning of the second day 
and was listened to with marked attention. The delegates showed 
their appreciation of the work which has been done by this Com- 
mittee by unanimously ratifying its previous acts, voting that its 
recommendations be concurred inand that the Committee be contin- 
ued; furthermore ordering that a copy of the Committee’s report be 
sent to every member of Congress, every bank in the United States 
and all the Chambers of Commerce, Boards of Trade and Ship- 
ping Associations throughout the country. The work done by 
the Clearing House Conference Committee was recognized and the 
Association created a new Section, to be known as the Clearing 
House Section, to continue the work with a representation of 
three members on its Executive Council. 

The important matter of currency legislation was made the 
subject of a protracted debate upon the third day and resulted 
in the adoption of a resolution for the appointment by the Execu- 
tive Council of a Committee of fifteen to confer with the Com- 
mittee of the Chamber of Commerce of New York and, after care- 
ful investigation and study of plans submitted, to co-operate with 
the proper Congressional committees with the end in view of the 
enactment of a bill covering the subject. 

The entertainment features of the Convention, arranged by the 
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bankers of St. Louis, were much appreciated; nothing was left 
undone that could add to the pleasure of the delegates during 
their sojourn in this hospitable city. 


Gentine GD We publish the decision of the Supreme Court 
Direct to Maker. Of Illinois in this number holding a Chicago 
bank liable to the owner of a certificate of 
deposit, issued by a private bank in Burr Oak, Michigan, and the 
only bank in the place, because it forwarded the certificate to a 
Detroit bank with directions to forward it to the Burr Oak bank, 
the consequence of which was that the money was lost because of 
the failure of the Burr Oak banker who failed without paying the 
certificate. 

The Supreme Court of Illinois had previously held a collecting 
bank justified in sending a check direct to the drawee for payment 
where the drawee was the only bank in the place and the bank 
proved a custom of banks so to do; but no such custom was 
proved in the present case, and the collecting bank suffered from 
the operation of the general rule of law, proclaimed by the courts 
of many states, that it is not the exercise of due diligence to for- 
ward a check direct to the drawee, or a certificate of deposit 
direct to the maker, for payment. 

There is need for revision of the law along the lines of defining 
what banks have, and what they have not, a right to do, in the 
forwarding of checks, drafts and certificates of deposit, payable 
at a distance, for collection or payment; and it is one of the 
problems which the Standing Law Committee of the American 
Bankers’ Association has before it to work out. 


Seinen on We are glad to see that the Supreme Court 
Forged Checks. Of North Dakota has broken away from old 
traditions and bad precedents and adopted a 

rule for which we have been contending for years, namely, that 
mistake by a bank of its depositor’s signature to a check and 
payment on a forgery, does not bind and preclude the bank in 
all cases from recovering the money from an innocent holder who 
has received payment; but on the contrary such right of recovery 
exists, subject to be defeated only when the holder who has re- 
ceived the money can affirmatively show that he would be in- 
jured or prejudiced by the bank’s mistake, if compelled to refund. 
The justice of the old common law rule that a bank is bound 

to know its depositor’s signature, and if it pays a check on a 
forgery thereof to a bona fide holder, it is bound by the payment 
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and cannot recover the money from him, is perfectly clear in a 
case where, for example, A tenders to B a forged check purport- 
ing to be drawn by C for a prospective purchase of bonds, and 
before delivering the bonds B takes the precaution of obtaining 
payment on the check, and only after the money or certification 
has been procured, does he deliver the bonds. Here, the bank’s 
superior means of knowledge of the signature of its depositor 
should bind it, as against C, who has had a right to rely on pay- 
ment or certification of the check, as an affirmation of its genu- 
ineness by one whose business it is to know, and part with value 
on faith thereof. But the case is entirely different where B gives 
value to A in exchange for forged check of C, and after the loss 
has been incurred, receives payment of the check. Here, B only 
holds a worthless piece of paper upon which a loss has already 
been incurred and it is not just that he should shift this loss 
from himself to the bank because the latter is thereafter guilty of 
the technical negligence of mistaking the signature and paying 
him the money thereon; only, if B should be deprived of an op- 
portunity of redress from the forger by reason of the bank's mis- 
take, then by showing this, it would be just for him to retain the 
money received from the bank, and so the North Dakota rule provides. 

Readers interested in this subject will find an able presentation 


of the history of the law, some of the judicial exceptions to the 
strict common law rule which have from time to time been made 
in different states, and a common sense discussion of the entire 
subject, by the supreme court of North Dakota in their decision 
which we publish in this number. 


Currency A practical plan for immediately increasing the exist- 
Increase. ing national bank currency to supply the demand 
made at this time of the year, has been put in opera- 
tion by Secretary Shaw as indicated by the following statement: 
“‘Secretary Shaw authorized the statement that from and after 
Tuesday, October 23, deposits to facilitate gold importations will 
be discontinued. He said in connection with the announcement 
that importations had exceeded his expectations, and he believed 
that for the present America had quite its share and he had no 
disposition to disturb conditions in Europe by a continuation of 
that method of relief. 

“‘He also announced that he would stimulate national bank 
circulation to the extent of $18,000,000 by accepting approved 
securities other than Government bonds for deposits already made, 
the bonds released to be used immediately as a basis of circula- 
tion without withdrawal from the Treasury. 

“‘He does not object to the assignment of the bonds to other 
banks than those now holding them, but to insure their use they 
must remain in the Treasury, and in addition the bank taking 
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out the circulation must agree to retire the same between the 15th 
day of March and the 10th day of August, 1907. 

“The banks will be required when taking out their circulation 
to make application for its retirement, and the order and per cent. 
of retirement from month to month will be determined by the 
Treasury Department. In this way $18,000,000 of additional 
circulation can be immediately issued and gradually retired during 
the spring and summer months. In this way Secretary Shaw ex- 
pects to demonstrate in limited form the benefits of an elastic 
currency.” 

By accepting other securities than United States bonds for 
government deposits with national banks, an equivalent amount 
of bonds is released as a basis for additional circulation. We are 
not aware that such a plan has been put in practice before, and 
this announcement shows the courage and fertility of resource 
of the able Secretary of the Treasury in establishing such a 
precedent. 


lait ma Many of our readers who have been in doubt 
Joint and Trust as to the safety of the practice of paying 
aan the survivor of a joint account after the bank 
learns of the death of the other party to the 
account, will be interested to know that the legislature of New 
Jersey, during the present year, has enacted a statute making 
payment in said case safe beyond peradventure. This is the stat- 
ute, being section 27 of an act relating to savings banks: 
‘“‘When a deposit has been made or shall hereafter be made, in 
the name of two persons, payable to either, or payable to either 
or the survivor, such deposit or any part thereof, or interest or 
dividends thereon, may be paid to either of said persons, whether 
the other be living or not, and the receipt or acquittance of the 
person so paid shall be valid and sufficient release and discharge 
to the bank for any payment so made.”’ 


We do not know that this form of words could be improved 
upon and to our various correspondents in different sections of the 
country who have asked us to frame a statute for their particu- 
lar state covering this subject, we think this New Jersey provis- 
ion affords a good model. Of course, in any state where there is 
an inheritance tax law under which a bank holding a joint de- 
posit must give notice to some state official and obtain his waiver 
or consent, before paying it out to a survivor upon the death 
of the other party to the account, heed should be given to such 
law, in the framing of a statute permitting payment, so that it 
would not be construed to repeal the inheritance tax requirement. 
Furthermore, we do not construe the New Jersey statute as per- 
mitting payment to a survivor where the bank receives express 
notice of adverse claim and not to pay, by a representative of the 
decedent; after receipt of such a notice we think payment by the 











770 THE BANKING LAW JOURNAL 


bank to the survivor would be at its peril. But in the large ma- 
jority of cases where there is no such notice of adverse claim, the 
existence of such a statute will ease the mind of many a bank 
officer, for it gives him a clear statutory right to pay a survivor, 
after death of the other party, without fear of a possible future 
liability growing out of a claim that the deposit did not belong 
to the survivor and that the latter’s authority to receive payment 
terminated with the death of the owner. 


Government In the JouRNAL for June 1906 we published an 
Insurance ot Outline ofa bill introduced in Congress to amend 
National Bank _ the National Bank Act by providinga ‘National 
Deposits. Bank Deposit Insurance Fund” of $6,000,000 to 
stand as a security for the payment of deposi- 
tors of insolvent national banks; and we asked for the views of our 
readers upon this proposition. We have since published several 
communications of officers of national banks favoring the main 
proposition, but presenting certain views as to how the plan might 
be improved. 

We have recently received from our friend, Mr. A. J. Frame, 
President of the Waukesha National Bank of Waukesha, Wiscon- 
sin, a communication which a few months ago he had forwarded 
to and which was published by the Wall Street Summary, giving 
reasons in opposition to the practicability of such a plan. As this 
presents the other side of the case, we are glad to reproduce this 
communication; and if the arguments advanced are answerable 
by any of our readers who favor such a plan, we would be glad 
to make further publication of anything they may communicate. 
Mr. Frame says: 

“The question of insuring bank deposits has been agitated for 
several years and was given prominence by an address in its 
favor by C. F. Allis, vice-president, Second National Bank of Erie, 
Pa., before the last American Bankers’ Association convention in 
Washington. 

“Mr. Allis has since drawn a bill for Congressional action and 
asks the bankers of the country, if they approve, to write our 
Senators and Congressmen to support the measure. 

“TI have always considered the matter so impractical that it 
did not seem likely to command sufficient attention to require an 
answer, but as it has been dignified by its appearance, as hereto- 
fore stated, may I trespass upon your valuable space to give a 
few reasons why it seems to me purely theoretical ? 

“Mr. Allis says: 
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“First—The National banks would attract deposits that would 
much more than repay the small tax upon them, to wit: $100 
per annum and $10 for the first and $10 for the second assess- 
ment on each $100,000 of deposits, annually, providing such as- 
sessments became necessary. 

‘‘Second—With a wave of the hand he brushes away the ob- 
jections made by bankers that the strong banks would be protect- 
ing the weak ones and that it would encourage reckless banking. 

“‘Third—He advocates limiting the interest rate to be paid for 
deposits to not over 3 per cent. per annum. 

“‘Fourth—He says: Such insurance is as simple as the insur- 
ance of your house or your life. 

“My answer to these are— 

“To Nos. 1, 2 and 3—National banks would multiply so fast 
that the whole business would be disorganized. Even promoters 
would induce gullible people (and the woods are full of them) to 
put up the necessary capital, because there was ‘millions in it.’ 
Such competition itself regardless of the present pirates—who like 
the poor are always with us—would vastly increase the fierce 
competition for business and force every bank to pay the 3 per 
cent. limit on open account, certificates of deposits, etc., or lose 
their deposits, because the insurance clause would make the pro- 
moted as safe as the conservative bank. Under the insurance 
plan, the average man would not use any discretion as to the in- 
tegrity and ability of the bankers with whom he deposited his 
money. 

‘‘Again, with loans at the ordinary average rates for many 
years, it is impossible for commercial banks to pay 3 per cent. 
on total deposits and live. National banks do not now aver- 
age 2 percent. paid on total deposits. If they paid 3 per cent. 
all dividends would be wiped out, for this difference would mean 
a loss of 1 per cent. to 1% per cent. on a total of over 5,000 mil- 
lions of dollars of deposits. 

“This small margin approximates their average annual net 
profits. 

‘‘ Answer to No. 4.—The question of insurance on a house or 
a life is figured out to an almost mathematical certainty, and in- 
surance companies always endeavor to eliminate the question of 
moral hazard. 

‘‘In this case the moral hazard and what is worse, the incom- 
petent hazard, would enlarge wonderfully under the development 
of the new conditions as compared with the old conservative con- 
ditions. This result would upset the theory of parallel conditions 
and so largely increase the losses that the whole project would 
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collapse very quickly, bringing in its train widespread panic and 
bankruptcy. 

‘*High ideals are certainly commendable, but perfection is im- 
possible. As far as safety to depositors is concerned, the National 
banking system is the highest ideal as compared with that of any 
progressive nation on earth. To raise this standard still higher, 
all should take to heart the eminently sound suggestion of Con- 
troller Ridgely in his late report to Congress, wherein he says: 
‘I am convinced by experience that with careful and efficient work 
on the part of the examiner, aided by intelligent and thorough 
letters of criticism based on the examiners’ reports, any board of 
bank directors of fair intelligence with an honest desire to obey 
the law, can, by co-operating with the examiner and the control- 
ler, make the failure of their bank practically, if not absolutely, 
impossible.’ 

“T have no doubt the advocates of the plan have done so with 
the intent to subserve the highest interests of the general welfare, 
but I am firmly convinced the plan is impractical, and would 
work a general revolution in banking in city and country alike. 
Conservatives would flee for safety and the reckless would soon 
land us on the shoals of financial distress. After mature delibera- 
tion, can we afford to try the experiment? I think not.” 


Banks ana eptember 4th, there were in active operation 6,137 

Banking. national banking associations with authorized capi- 

tal of $839,934,775, of which $835,066,796 has 

been paid in. Surplus and undivided profits aggregated $670,- 

814,981; circulation outstanding $517,964,511; individual de- 
posits $4,199,938,310. 

Principal resources were: Loans and discounts $4,298,983,316; 
United States bonds on deposit to secure circulation $524,036,- 
980; United States bonds on hand and with Treasurer to secure 
public deposits $109,850,438 ; specie $464,437,290 ; legal tender 
notes $161,575,120; aggregate resources, $8,016,021,066. 

Reports relative to condition of 11,852 State and other banks 
on or about June 30th, have recently been compiled under direc- 
tion of the Comptroller of the Currency and include returns from 
8,862 State banks; 742 loan and trust companies; 1,319 sav- 
ings banks, and 929 private banks and bankers. Aggregate re- 
sources of institutions of this character amount to $10,363,350,- 
846, principal items of which are: Loans and discounts $5,656,- 
832,201; stocks, bonds, and other investments $2,790,159,501; 
cash, $334,938,185; capital stock $739,163,401; surplus and un- 
divided profits $893,679,524; deposits $8,159,894,029. 














A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs 
of business which have grown up and now exist in the 
United States governing the issue, use and 
redemption of the bank check. 


Vil. PRESENTMENT FOR PAYMENT (Continvep). 


SUFFICIENCY OF PRESENTMENT AND DEMAND. 
a. NO PARTICULAR FORM OF EXPRESSION NECESSARY. 
b. PRESENTMENT OF MORE THAN ONE CHECK BY SAME 


HOLDER. 

c. PRESENTMENT FOR OTHER PURPOSE THAN DEMANDING 
PAYMENT. 

d. PRESENTMENT FOR CERTIFICATION NOT A DEMAND OF 
PAYMENT. 


e. PRESENTMENT WHERE DRAWEE IN DOUBT AS TO GENUINE- 
OF DRAWER’S SIGNATURE. 


f. TAKING DRAWEE’S BAD CHECK PRECLUDES SECOND DE- 
MAND. 


g. FIRST COME, FIRST SERVED. 
h, PRESENTMENT THROUGH CLEARING HOUSE. 


JE come now to consider questions which have arisen as to 
the sufficiency of presentment and demand of payment of 
checks at the bank upon which they are drawn. 
NO PARTICULAR FORM OF EXPRESSION NECESSARY. 


In presenting a check over the counter of the bank upon which 
it is drawn, for payment, no particular form of expression is ne- 
cessary to make a legal demand or refusal to pay. It is sufficient 
if it clearly appears that payment is demanded and that the bank, 
after demand, refuses to pay the check. Thus, where the holder 
of a check asked the bank to credit it to his account, which was 
refused, this was held, in an action by the holder against the 
drawer, a dishonor of the check and it was unnecessary, after that, 
to go through the form of specifically demanding its payment in 
cash over the counter (Gregg v. George, 16 Kan. 546). 
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PRESENTMENT OF MORE THAN ONE CHECK BY SAME HOLDER. 


Where one holder has a number of checks upon the same bank, 
it is not sufficient for him to present them all together, in a bunch 
so to speak, and in one voice demand their payment. There must 
be a separate and independent presentment of each check, and 
specific demand for its payment, and where a number of checks 
were demanded in the aggregate at the bank upon which drawn, 
and payment refused, it has been held that there was no due or 
sufficient demand to justify protest of one of the checks. (Pea- 
body v. Citizens State Bank, BANKING Law JouRNAL September 
1906, page 709). The Supreme Court of Minnesota, in so decid- 
ing, said: ‘‘Presentment of a check for payment is made when 
the holder or his agent produces and exhibits it to the proper 
official or agent of the bank so that he may have an opportunity 
to see that it is signed by the depositor, that it is properly filled 
out, that the party presenting it has the legal title to it by in- 
dorsement or otherwise, and that the indorsement, if any, is 
genuine;”’ and the ruling was made that these requirements were 
not complied with, with reference to a check which had been pro- 
tested, and that no separate or distinct presentation or demand 
for payment of the particular check in question had been made, 
where the facts shown were that seven checks, including this one, 
were taken to the banking house and demand of payment of all 
of said checks and the aggregate amount called for by the same, 
made. 


PRESENTMENT FOR OTHER PURPOSE THAN DEMANDING PAYMENT. 


If the holder of a check presents it merely to ascertain whether 
the signature is genuine, or the drawer has funds, or for the pur- 
pose of identification, or for other purpose of inquiry or information, 
without the intention of demanding payment, such presentment 
will not constitute a demand of payment. But in a California 
case where the holder presented a check with the intent of receiv- 
ing payment, but when payment was tendered, he changed his 
mind and decided to leave the money in the bank a few hours, 
such presentment constituted a demand of payment and operated 
to discharge the drawer who, it was held, could not be made liable 
by a subsequent demand and dishonor after failure of the bank 
(Simpson v. Pacific Mutual Life Ins. Co., 44 Cal. 139; 47 Cal. 
585). In this case the check was drawn and delivered at 9 A. M. 
The agent of the drawer went with the holder to the bank at once 
to identify him. Payment was tendered, there being sufficient 
funds of the drawer on deposit. The holder desiring to remain in 
the city for a few hours declined at that time to receive it. At 
2 o’clock the same day, he called at the bank to receive payment, 
but the bank had suspended and he was refused. It was held 
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the declining to receive payment, when tendered, discharged the 
drawer. 
PRESENTMENT FOR CERTIFICATION NOT A DEMAND OF PAYMENT. 

Presenting a check to be certified, is not equivalent to a de- 
mand of payment. In a New York case (Bradford v. Fox, 39 
Barb. 203), the payee of a check sold the drawer a bill of goods, 
received the drawer’s check therefor and gave a receipt on the 
bill. The check was sent to the bank with a request to certify 
the same, which was refused, and the check returned. No demand 
of payment was made. On the return of the check, notice was 
given to the drawer and action brought on the original cause of 
action. On the trial, the payee produced the check and offered to 
cancel it. The court held that payment of the check should have 
been demanded, and rendered judgment for the defendant, who 
had drawn the check. In affirming this judgment, the New York 
Supreme Court said: 

“Presenting a check to be certified is not demanding payment. 
The bank was under no obligation to certify the check, or to ac- 
cept it. The instrument did not require acceptance, but payment; 
and the duty of the holder was not discharged until he demanded 
payment. A request to the bank to do to the check something 
which they were under no obligation to the holder or drawer to 
do, can never be considered equivalent to a demand of payment, 
which, under the duty they owed to the drawer, they were bound 
to make, if he had funds in the bank. For a refusal to pay, 
under such circumstances, the drawer would have a right of ac- 
tion against the bank, but not for a refusal to certify.” 
PRESENTMENT WHERE DRAWEE IN DOUBT AS TO GENUINENESS OF 

DRAWER’S SIGNATURE. 

Where a check is presented and payment is refused because the 
drawee is in doubt as to the genuineness of the drawer’s signature, 
and the refusal of payment is absolute and not coupled with a 
request for time to make inquiry, presentment is sufficient to 
justify a protest, although the drawee subsequently ascertains the 
fact of genuineness, and would pay the check if again presented. 

In a case decided in Illinois (Allen v. Kramer, 2 Ill. App. 205) 
a firm of Chicago merchants drew their check upon a New York 
banking firm with whom they kept an account. Upon present- 
ment of the check, payment was refused upon the ground that 
the bank teller to whom it was presented was in doubt as to the 
genuineness of the drawer’s signature. The teller communicated 
with the head of the firm, who told him to return the check and 
he would ascertain by telegraph whether the signature was genuine. 
The check was thereupon returned to the messenger, who was not, 
however, advised of the purpose to telegraph for information. On 
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the same day, after banking hours, a notary again presented the 
check for the purpose of protesting it if not paid. He was in. 
formed there was something wrong with the signature, but was 
not notified of any intention to inquire as to its genuineness. 
The check, not being paid, was protested and the drawers notified. 
The court held demand sufficient and the drawers liable, although 
it was shown that the fact of genuineness was ascertained and 
the drawees would have paid the check had it been again pre- 
sented before their failure. The court said: 


‘“‘The law made it the duty of the drawees to know the signa- 
ture of their depositors, the drawers. The holders were not bound 
to furnish proof of its genuineness, nor were they bound, after 
once presenting the check for payment, to present it a second 
time after the drawees had taken time to verify the signature. 
A presentment of the check while the drawees were still solvent, 
a refusal of payment upon grounds for which the holders were in 
no way responsible, followed by protest and notice, fixed the 
liability of the drawers, and such liability is no way affected by 
the fact that the drawees subsequently became satisfied of the 
genuineness of the signature and would have paid the check had 
it been again presented before their failure. Had the holders of 
the check or their agents been notified of the willingness and readi- 
ness of the drawees to make payment, possibly a different rule 
might apply. It might then have been their duty, as an act of 
good faith to the drawers, to send a messenger a second time to 
the drawees and obtain the money.” 


TAKING DRAWEE’S BAD CHECK PRECLUDES SECOND DEMAND. 


A check on a bank is payable in money and nothing else, and 
the drawer of a check, having funds to his credit, has a right to 
assume that the payee will, upon presentation, exact in payment 
precisely what the check was given for, and that he will not ac- 
cept, in lieu thereof, something for which it had not been drawn. 
Where, therefore, the holder accepts the drawee’s check, in place 
of money, the drawer is discharged (unless there is an established 
custom, binding on the drawer, allowing the holder to accept such 
a substitute), and where the drawee’s check proves bad, the holder 
cannot claim the right to undo the transaction and by a second 
presentment and demand of payment of the original check, al- 
though within due season, render the drawer liable upon bank- 
ruptcy of the drawee. (Anderson v. Gill, 79 Md. 312). 

“FIRST COME, FIRST SERVED.” 

The well-established rule with respect to the order of present- 
ment and payment of checks at the banking house is “first come, 
first served.” 

The question has been asked whether, if a notary took a check 
to a bank and, finding the paying teller’s line full, presented the 
check to the president, vice-president or cashier, and they referred 
him to the paying teller, he would have sufficient ground for pro- 
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testing the check, because of non-payment by either of these 
officers? The answer seems clear that he would not. He must 
take his turn. We considered this question exhaustively in an 
article upon “Order of Presentment and Payment of Checks at the 
Banking House,”’ published 6 B. L. J. 169. 

PRESENTMENT THROUGH CLEARING HOUSE. 


The rule ‘‘first come, first served,’”’ or that checks are payable 
in the order of their presentment, has of course, no application 
where a number of checks are presented to a bank for payment 
through a clearing house, en masse. Growing out of this mode of 
presentment, the practical question sometimes arises when a num- 
ber of checks of a single depositor come to the drawee bank 
through the clearing house, aggregating more than the balance 
to his credit, which the bank should honor and which reject, or 
whether it should return all? This question will be considered 
when we take up the subject ‘‘payment of checks.” 

Concerning the legality of the mode of presentment for pay- 
ment through the clearing house, now so universal in all large 
cities, it is surprising there are not more authorities upon the 
subject; but what few there are affirm its legality. 

In the English case of Reynolds v. Chettle, 2 Campbell, 596, 
decided in 1810, where a bill of exchange was accepted, payable 
at a firm of bankers in the city of London, a presentment of the 
bill for payment to the clerks of the banking firm at the clearing 
house, who said it would not be paid, was held sufficient. The 
acceptor contended that the holder was bound to show the bill 
was presented at the banking house, but Lord Ellenborough said 
presentment to the bankers’ clerks in the clearing house was a present- 
ment at the banking house within the meaning of the acceptance. 

Before the establishment of the New York Clearing House, it 
was held in an early New York case (Merchants Bank v. Spicer, 
6 Wend. 443) that delivery of a check to the porter of the bank 
upon which it was drawn, when making his rounds of the other 
banks, was a good presentment, the porter being in the habit of 
receiving checks from other banks on his bank, taking them to 
his bank, and returning them the same day if not good. 

In a New York case (Turner v. Bank, 3 Keyes, 425) the 
evidence showed that a check was presented the next day after it 
was drawn, through the Clearing House and payment refused. The 
court held there was no laches in thus presenting it. 

But there is a conflict of authority whether the mode of pre- 
sentment through the Clearing House adds one-day to the reason- 
able time period of presentment. In Missouri, it is held not. In 
Rosenblatt v. Habermann, 8 Mo. App. 486, the court said : 


“It seems to be contended that the custom of banks in doing busi- 
ness among the nselves through clearing houses alters the ordinary 
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rule that a check must be presented to the bank on which it is 
drawn, at least during banking hours of the business day next 
succeeding that on which the check is received. But there is no 
warrant for the assumption that the time is extended. It is by 
the banks, and for their convenience, that clearing houses are 
used, and the receiver of the check is not prevented from present- 
ing it to the bank on which it is drawn. The effect of not so 
presenting the check, but of depositing it with his own banker, 
and thus allowing the banker to hold it, according to the usual 
course of business, for another day before it is presented to the 
drawee, the holder of the check is presumed to know and to be 
willing to take the consequences of. In Alexander v. Burchfield, 
1 Car. & M. 75 and 7 Man. & G. 1061 it was contended that 
deposit with the holder’s banker gave the holder one day more 
for presenting the check; but the court held otherwise.” 


The same view has been taken in Nebraska, but the contrary 
is held in Pennsylvania and in Maine. (See Marrett v. Brackett, 
60 Me; also Pennsylvania cases in July 1906 JouRNAL, page 517). 

It has been held by one of the courts in Ohio (Merchants Nat. 
Bank v. Procter, 1 Cin. R. 1) that the exchange of checks at the 
clearing house is not a demand; and where the bank presenting 
a check receives an order of the clearing house upon the drawee 
for its amount, which order is dishonored, the clearing house order 
is not to be protested, but the original check must be obtained 
from the bank refusing the clearing house order, and demand must 
be made upon the original check, in order to constitute a suffi- 
cient demand and to justify protest for non payment. 

Unless a check by its terms is made payable only through the 
clearing house it is, of course, not incumbent upon the holder to 
adopt that method of obtaining payment, in cities where clearing 
houses exist, instead of presenting for payment at the counter of 
the drawee bank. 

A case in which a contrary contention was unsuccessfully made 
is Kleekamp v. Meyer, 5 Mo. App. Rep. 444. The payee of a 
check drawn on the Farmers and Traders Savings Institution, 
duly presented it to the drawee and, upon refusal of payment, 
had the check protested. He sued-the drawer. The latter alleged 
that on the day the check was presented on which day the drawee 
had failed, a contract existed between the drawee and the Mer- 
cantile Bank whereby the latter was bound to pay checks drawn 
on the former and presented for payment through the St. Louis 
Clearing House; ifthecheck had been presented throughthe Clearing 
House it would have been paid; and the payee’s agent, the collect- 
ing bank, was aware of such obligation of the Mercantile Bank, 
which cleared for the drawee. But the court held there was no duty 
to adopt such special mode of presentment in relief of the drawer, 
who was liable, the check having been duly presented and protested. 

(Continued in next number.) 
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COMMERCE UNDER THE NEW GROUPING. 


RTICLES in a natural state form a steadily increasing share 
A of our imports and a steadily decreasing share of our ex- 
ports. Articles upon which labor has been expended in pre- 
paration for consumption form a steadily decreasing share 

of the imports and a steadily increasing share of the exports. 

An application of the new analysis recently adopted by the 
Bureau of Statistics of the Department of Commerce and Labor to 
the trade of the United States from 1870 to 1906 shows that 
articles in the natural state formed but 25.72 per cent. of the im- 
ports in 1870 and 45.62 per cent. in 1906; while of the exports, 
articles in the natural state formed 67.85 per cent. in 1870 and 
but 39.88 per cent. in 1906. 

The Bureau of Statistics at the beginning of the present fiscal 
year, adopted a new classification of both imports and exports. 
The old classification of exports, adopted thirty-six years ago 
when the exports of the United States consisted chiefly,of natural 
products, grouped the exports according to the source of produc- 
tion rather than according to the condition in which they were 
exported, while the grouping of imports adopted twenty years 
ago also required certain changes to adapt it to present conditions, 

The new grouping as applied toboth imports and exports divides 
the articles into six great classes: Foodstuffs in the natural state 
and food animals; crude materials for manufacturing; foodstuffs 
partly or wholly prepared for consumption; manufactures for 
further use in manufacturing; and manufactures ready for con- 
sumption, while a miscellaneous group includes draft animals, 
seeds, and a few articles not falling naturally into any of the five 
great classes. 

This new grouping jhas been applied by the Bureau of Statistics 
to the imports and exports of each year, extending back to and 
including 1870. Every article imported or exported in each of 
those years has been subjected to an examination as to the proper 
class in which it should be included and the entire list readjusted 
to the new grouping in each of the thirty-seven years. 

The analysis of the commerce of the United States during the 
period from 1870 to 1906 made possible by this new grouping is 
interesting. A combination of the three groups, ‘foodstuffs in 
the natural state,” ‘“‘crude materials for use in manufacturing,” 
and “miscellaneous,” brings into one great group all articles im- 
ported or exported in the natural state as taken from the mine, 
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forest, or farm; and a combination of the other three groups, 
‘‘manufactures ready for use,” ‘‘manufactures for further use in 
manufacturing,” and “foodstuffs partly or wholly prepared,” forms 
one great group of articles which have been advanced from their 
natural state thru the application of labor. 

The final analysis of condition as well as class of the articles 
imported or exported, which is rendered possible by this group- 
ing and regrouping, shows that articles in the natural state form 
a steadily increasing share of the imports and a steadily decreas- 
ing share of the exports; while articles upon which labor has 
been expended in their preparation for consumption form a 
steadily decreasing share of the imports and a steadily increasing 
share of the exports. 

In 1870 about three-fourths of the imports were articles upon 
which labor had been expended before their importation in put- 
ting them into condition for use in the United States. By 1880 
the share had fallen to 64 per cent.; in 1890 to 61 per cent. ; in 
1900, 55 per cent., and in 1906 but 54 per cent., while the share 
of the imports which came in in the natural state grew from 26 
per cent. in 1870 to 36 per cent. in 1880, 39 per cent. in 1890, 
45 per cent. in 1900, and practically 46 per cent. in 1906. 

On the export side, the share of the domestic merchandise pass- 
ing out of the United States in the natural state grew steadily 
less during the period, being in 1870 practically 68 per cent. of 
the total, in 1880 62 per cent., in 1890 52 per cent., in 1900 41% 
per cent., and in 1906 less than 40 per cent.; while the share 
which articles manufactured or otherwise advanced by the appli- 
cation of labor formed of the total exports was in 1870 32 per 
cent., in 1880 38 per cent., in 1890 48 per cent., in 1900 58% 
per cent., and in 1906 a little more than 60 per cent. 

The tables as prepared by the Bureau of Statistics show also 
the share which each of the five great groups forms of the total 
imports or exports in each year from 1870 to 1906. On the im- 
port side, the group foodstuffs in the natural state, which is com- 
posed chiefly of coffee, tea, cocoa, rice, fruits and nuts, fresh fish, 
and spices, formed, in 1870, 12.38 per cent. of the total imports 
and in 1906 11.07 per cent. The group crude articles for use in 
manufacturing, made up chiefly of india rubber, silk, wool, fibers, 
unmanufactured tobacco, chemicals, hides and skins, and uncut 
diamonds, férmed in 1870 but 12.18 per cent. of the total im- 
ports and in 1906 33.79 per cent. The group foodstuffs partly 
or wholly prepared, which includes chiefly sugar, dried or pre- 
served fruits,cured or preserved fish, breadstuffs, wines and liquors, 
formed 22.08 per cent. of the total imports in 1870 and but 11.54 
per cent. in 1906. 





BANKS WITH BRANCHES. 
LEGAL RULES GOVERNING PRACTICAL CONDUCT. 


LEGAL STATUS OF BANK WITH BRANCHES—ONE OR SEVERAL? 
PRESENTMENT OF CHECK DRAWN ON BRANCH. 
PRESENTMENT OF CHECK DRAWN ON PRINCIPAL BANK. 


CHECK OF BRANCH DEPOSITOR WHERE BRANCH NOT SPacwmD 
ON CHECK. 


CHECK DRAWN ON ONE BRANCH DEPOSITED IN ANOTHER. 


SET-OFF BY ONE BRANCH OF CUSTOMER’S INDEBTEDNESS TO 
ANOTHER. 


DuTy OF PARENT BANK AS COLLECTING AGENT OF ITEM ON 
BRANCH, 


BRANCH BANKS INDEPENDENT FOR PURPOSES OF NOTICE OF 
DISHONOR, 


PARENT BANK COLLECTING ITEM FROM BRANCH MAY WITHHOLD 
PAYMENT. 

NOTICE TO PRINCIPAL BANK AS AFFECTING TRANSACTIONS AT 
BRANCH BANKS, 


COMMUNICATION BY ONE BRANCH TO CUSTOMER OF ANOTHER, 
PRIVILEGED. 


EFFECT OF DISTANCE BETWEEN BANK AND BRANCHES. 
BRANCH BANKING IN NEW YORK CITY. 


\] OTWITHSTANDING the national banks of this country are 
\ not permitted to have branches, but must conduct all trans- 
actions from one principal office or headquarters, many banks 
in different parts of the country are now operating branches 
with reference to transactions of deposit and discount under the 
express authorization or implied permission of state laws, and the 
tendency so to do is on the increase. Banks in large cities, as in 
New York, will be found with one or more branches in the same 
city; and in some states banks will be found operating branches 
in suburban towns and in other cities and towns of the State. 
In the modern conduct of these systems of urban, suburban 
and other city, branch banking, a number of practical questions 
have arisen involving right and liability as between depositor, 
bank and checkholder, and such questions have been submitted 
to the JourNaL of late with considerable frequency. The general 
subjects under which these questions, in detailed variety of fact 
and circumstance, may be included embrace: Place of present- 
ment of checks as between branches; stop-payments ; set-off; no- 
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tice of death or bankruptcy; notice of dishonor, and other ques- 
tions, the correct solution of which is of practical importance. 
The JourNAL has therefore undertaken to give its readers a 
statement or discussion of the law governing, or which should 
govern, these various matters of conduct. In the prosecution of 
our researches for authority upon which to base our statements 
and conclusions, the American text books upon banking have 
been consulted in vain; they throw no light upon the questions 
desired. Furthermore, strange to say, we do not find, as we had 
expected, a wealth of decided case law growing out of the conduct 
of branch banking in the earlier days of our Republic, when such 
systems were more or less in vogue, from which we might derive 
an exposition of principles governing practical conduct. We have 
therefore pursued our inquiries into the judicial literature of Eng- 
land, Canada and Australia, wherein systems of branch banking 
are in operation, and have been fortunate enough to find that 
many questions, which are being raised here, have already been 
decided by the courts of England or of some of her colonies. 


LEGAL STATUS OF BANK WITH BRANCHES—ONE OR SEVERAL. 


The fundamental question which requires determination is 
whether a bank with branches is one single corporation or insti- 
tution of which the branches are authorized agencies, or is the 
bank and its several branches each to be regarded as a separate 
and distinct bank? The answer to this question was given by an 
English court in 1878. In deciding the case of Prince v. Oriental 
Bank, 47 L. J. P. C. 42, the court used this language: ‘‘The 
case really turns upon the position or status of these branch banks. 
In principle and in fact they are agencies of one principal bank- 
ing corporation or firm, and the few decisions which have taken 
place respecting them are consistent with this view.’’ But the 
court goes on to point out that for certain purposes the differ- 
ent branches are to be regarded as distinct. 

The practical answer, then, is that under certain circumstances 
a bank and its branches are regarded as one; under other cir- 
cumstances they are regarded as separate and distinct. What 
these different circumstances are will be indicated as we proceed. 

PRESENTMENT OF CHECK DRAWN ON BRANCH. 


A customer keeps a deposit account in a branch of a bank and 
issues his check drawn upon that branch. Is presentment by the 
holder of this check, which designates the particular branch upon 
which it is drawn, at any other branch of this bank, or at the 
main office, a good presentment which will authorize protest in 
the event of refusal? No. For the purpose of presentment of this 
check the particular branch is regarded as separate and independ- 
ent. We have an old American authority for this proposition 
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(Streater v. Bank of Cape Fear, 2 Jones Eq. N. C. 231.) The 
Bank of Cape Fear, North Carolina, issued a bank note payable 
to the bearer at the branch of the bank at Salisbury. The note 
was presented at the counter of the mother bank at Wilmington 
for payment which was refused. No demand had been made at 
the branch at Salisbury. The court held the bank note was made 
payable at a particular place and there was no default until de- 
mand made of the place specified. 

The English court in the Prince v. Oriental Bank case to which 
we have referred, has also said upon this proposition, that a bank 
is bound to pay the checks of a customer at that branch only at 
which he keeps his account and does not violate its engagement 
with its customer by refusing to pay his check at another branch, 
for the obvious reason that it would be difficult for a bank to 
carry on its business by means of various branches if a customer 
who kept his account at one branch might draw checks upon an- 
other branch however distant from that at which he kept his account 
and demand that they should be cashed there. The latter branch 
could not possibly know the state of the account. The court said 
the bank comes under no engagement or promise to its customer 
to honor his checks at any branch except that at which he keeps 
his account. 


PRESENTMENT OF CHECK DRAWN ON PRINCIPAL BANK. 


It would seem to follow that where a check is drawn on the 
principal bank, by a depositor having funds therein, the main 
office alone is the proper and only place to present the check for 
payment and that presentment at any one of the branches would 
not be a legal presentment, sufficient to justify a prote-tin event 
of refusal to pay. And we think a check would be construed to be 
drawn upon and presentable at the principal bank, not only 
where it states on its face the address of that bank, or the fact 
that it is the principal bank, but also where it is addressed gen- 
eraily to the bank without any such designation; that the fact 
that no particular branch of the bank is designated on the check, 
makes the main office the place of presentment. 


CHECK OF BRANCH DEPOSITOR WHERE BRANCH NOT SPECIFIED ON 
CHECK. 

It may sometimes happen that a customer of one of the branches 
will issue his check upon the bank, without designating thereon 
the branch in which he keeps his account, the check, according 
to its terms, being drawn upon the main bank. The question 
arises whether, under such circumstances, there is any obligation 
of the main bank to honor such check, the customer’s account 
being good at one of its branches. Does the rule that the bank 
is only under obligation to honor the checks of a customer at 
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the branch where he keeps his account and is under no obligation 
to honor the check at another branch, extend to the main bank, 
so as to justify its refusal to pay a check drawn on it by a 
customer whose account is good at one of the branches? Or does 
the parent bank stand on a different footing from the branches 
in this respect ? We have seen that where the branch is designa- 
ted on the check, the main bank may refuse to pay; it is en- 
titled to have the check presented at the place of payment speci- 
fied. But where the branch is not specified, the question is un- 
certain. It has not been specifically decided. Very possibly, under 
such circumstances, it might be held that the main bank would 
not be justified in refusing to pay a check drawn on it by a 
customer who kept his account at one of the branches. But on 
the other hand the same reasons which underlie the rule that a 
customer at one branch has no right to draw his check on another 
branch and have it honored by such branch, might be held to 
apply to the main institution. This, at present, is an open 
question. 

Apart from legal obligation in the absence of express contract, 
it is of course competent for a bank to agree with a customer of 
one branch, to honor his check upon and at another branch, or 
at the main office, or make such special arrangement in the 
premises as may be agreed upon. 

It is also well to bear in mind the distinction between the rights 
of holders of checks and the obligation of the bank to its customer 
respecting them. Whatever the obligation of the bank to its 
customer as to the place where it will honor his checks, so far as 
the holder of a check is concerned, the check should be presented 
only at the place where, by its terms, it is made payable; if 
drawn on a branch, at that branch; if drawn on the bank gener- 
ally, at the main office. Such presentment, according to the terms 
of the check, is necessary to preserve the full rights of the holder 
against parties contingently liable thereon. 

CHECK DRAWN ON ONE BRANCH DEPOSITED IN ANOTHER, 


The general rule of law with reference to a single bank is that 
where a deposit is made by one depositor of a check on the same 
bank, drawn by another depositor, and credit given in the pass 
book, the credit is equivalent to a cash payment of the check and 
redeposit of the money, so that notwithstanding the deposited 
check turns out to be an overdraft, the credit, equally as if pay- 
ment had been made, is final and irrevocable. 

But the same rule does not apply to an overdraft upon one 
branch deposited by the holder in another branch. With refer- 
ence to such transaction each branch is regarded as separate and 
distinct; and the deposit in one branch of a check drawn on an- 
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other is the same as if the check so deposited had been drawn on 
an outside bank. If it is dishonored by the branch on which 
drawn, for want of funds, the branch of deposit has the right to 
charge back the amount to its own depositor and return him the 
check. 

This question has been passed upon in England. (Woodland 
v. Fear, 7 El. & B. 519). An English banking company had a 
branch at Glastonbury and another at Bridgewater, both in 
Somersetshire. A check drawn on the branch at Glastonbury was 
deposited by the holder in the Bridgewater branch and forwarded 
with due diligence for payment. The drawer’s account in the 
Glastonbury branch was good at the time the check was deposited 
at Bridgewater; but he had drawn it out before it was presented 
for payment at Glastonbury. The parent bank brought suit 
against the depositor of the check in the Bridgewater branch to 
recover the money on the check which had been paid him by that 
branch, as money had and received without consideration. A re- 
covery was adjudged. 

The court said the case was not one of a banker paying a 
stranger the check of his customer, supposing he had funds and 
afterwards finding out that he had not, in which case the banker 
could not recover the money, there being no fraud in the stranger; 
but the true view of the case was that the different branches were 
in the nature of separate banks. The drawer of the check kept 
no account at Bridgewater and could draw no check on that es- 
tablishment and he and it did not stand in the relation of banker 
and customer; the check in question must be considered as hav- 
ing been cashed for the credit of the holder. The court said the 
check was not drawn on the banking company generally but on the 
banking company at Glastonbury and this, coupled with the fact . 
that the drawer kept his account and his balance only there, shows 
that the Bridgewater establishment was not bound to honor his 
check (even supposing he had assets at Glastonbury), as a banker, 
under the same circumstances as to assets, is bound to honor the 
check of his customer. To hold that the customer of one branch, 
keeping his cash and account there, hasa right to have his checks 
paid at all or any of the branches, is to suppose a state of cir- 
cumstances so inconsistent with any safe dealing on the part of 
the banker, that it cannot be presumed without direct evidence of 
such an agreement. If, then, the drawer is not to be taken to 
have drawn the check on the company simply, or on the Bridge- 
water branch separately, and had no authority to draw on either 
so as to enforce payment, the Bridgewater branch could not prop- 
erly be considered to have paid the check as his bankers, or on his 
credit; and if so, they must have paid it on the credit of their 
own depositor as much as if they had given him change for a 
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bank note, in which case, if it turned out to be worthless, an ac- 
tion might clearly be maintained to recover the money advanced. 
The inference to be drawn from the language of the court in 
this case is that had the check been drawn on the main bank and 
received on deposit and credit given at one of the branches, the 
credit and payment of cash by the branch would be binding on 
the main bank. But this point is not so decided and it is incon- 
sistent with the theory that a check drawn on the principal bank 
is presentable and payable there only, and not at any one of the 
branches. 
SET-OFF BY ONE BRANCH OF CUSTOMER’S INDEBTEDNESS TO ANOTHER. 


But while the bank and its branches are regarded as separate 
and distinct, so that the only place to present acheck is at, and the 
only obligation to pay the check is by, the branch on which it is 
drawn and where the customer keeps his funds and while, further- 
more, the deposit in one branch of an overdrawn check on another 
and credit to account is not a payment of the check by the branch 
of deposit, such branches are, nevertheless, regarded as parts of 
one and the same institution, so far as to allow a branch in 
which the customer keeps his account and in which he has a credit 
sufficient to pay his check on that account, to refuse to pay such 
check when the customer is indebted to another branch, and to 
permit the set-off of the indebtedness at one branch against the 
credit in another. 

It has been held in England (Garnett v. M’Kewan, 42 L. J. 
Ex. 1) that in the absence of any special contract or arrange- 
ment, there is no obligation on a bank to honor the check of a 
customer presented at one of its branch offices where he has 
a balance standing to his credit, when he has overdrawn his 
account at another branch office to an amount gieater than 
such balance, so that the bank is, in fact, not indebted to him. 
Kelley C. B. in this case said that although the customer might 
not have had a right to present at one branch a check payable 
at the other, it was competent for him to direct the bank to 
transfer any sum of money from one account to the other and 
there was therefore a co-relative right on the part of the bank. 
In such a case, it would be reasonable for the bank to give notice 
to the customer before dishonoring his check, but in the absence 
of a contract to that effect, there was no legal obligation on the 
part of the bank to give notice. Martin B. also said in substance: 
The relation of the banker is that of debtor and creditor with a 
super-added obligation arising out of the custom of bankers to 
honor the customer’s checks on demand. If the customer in this 
case had brought an action for money lent, the bank could have 
pleaded set-off; for the super-added obligation to honor the 
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customer’s checks would not exist where the bank was not in- 
debted to the customer except by virtue of some special contract 
or usage. Bramwell, J. expressed some doubts upon the question 
but concurred with the other justices. Hesaid: “If the customer 
could not call on the bank to honor his check at any other office 
than that on which it was expressed to be drawn, I have had 
some doubt whether the banker was not under some co-relative 
obligation to treat the accounts of the different branches separate 
and distinct. If there had been a special understanding that the 
money paid into one office was to be dealt with there only, the 
customer might have a right to succeed in this action. (The action 
was for damages for dishonoring his check). But no contract of 
the kind has been proved and there is good reason why it ought 
not to be implied in the customer’s favor. A bank of this kind 
with branches conducted by separate managers, could not well 
carry on business if all moneys received from its customers were 
payable without notice at any one of its branches, though as 
matter of fact, overdrawing may be allowed at one branch if 
there is known to be a balance to the customer’s credit at the 
other. No such good reason, however, for keeping the accounts 
distinct applies to the customer because he must always know 
the state of his accounts as a whole.”’ 

DUTY OF PARENT BANK AS COLLECTING AGENT OF ITEM ON BRANCH. 


In a case decided in Australia by the Supreme Court of New 
South Wales (City Bank v. Australian Joint Stock Bank, 9 S.C. 
R. |N. S. W.| 259), the owner of an indorsed note made by a 
customer of the branch of the Australian Joint Stock Bank at 
Mackey, in Queensland, and made payable at that branch, em- 
ployed the parent bank in Sydney to present and collect the note. 
On the due date, the note was in the bank at Sydney and the 
Sydney manager having directed the manager at Mackey to hold 
any funds of the maker, received a telegram from the Mackey 
manager that the maker had no funds. It was held in this case 
that the note was not duly presented for payment; that the in- 
dorser was discharged and that the parent bank was liable to the 
owner of the note for breach of contratt in not presenting the 
note for payment at Mackey. 

According to this case, we see that a check or note drawn pay- 
ableata branchof a bank is properly presentable and payable there 
only, and where it is lodged with the principal bank for collection, it 
is its duty to treat the branch as an independent bank for the 
purpose of presenting the check or note for payment; and even 
though it knows that the maker has no funds in that branch, 
this does not excuse it from the performance of its duty, and if 
not so presented, an indorser will be discharged from liability and 
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the bank will then become responsible to the owner for any loss 
he may incur through non-presentment. 


BRANCH BANKS INDEPENDENT FOR PURPOSE OF NOTICE OF DISHONOR, 


Where a check or other negotiable instrument is indorsed by 
one branch to another, each of the indorsing branches is to be 
regarded as a separate holder and entitled to notice of dishonor. 
In an English case (Clode v. Bayley, 12 M. and W. 51) a bill of 
exchange drawn on London and accepted by the drawee, payable 
at a particular place in that city, was indorsed by the drawer to 
another, who indorsed it to the Portmadoc branch of the Na- 
tional Provincial Bank of England, from whence it was sent to 
the Pwllheli branch of the same bank, by whom it was indorsed 
to the head establishment of the bank in London. The bill was 
duly presented and dishonored. It was then returned with due 
notice of its dishonor by that day’s post from the bank in Lon- 
don to the branch bank at Pwllheli; from thence to the branch 
at Portmadoc and from the Portmadoc branch to its indorser 
who gave due notice to the drawer. The drawer contended that 
he had not received notice of dishonor in due time; that the bank, 
having two subordinate branches, each of the three establishments 
was not to be considered as a separate holder and entitled to 
notice of dishonor, but was to be considered as one and the same 
establishment and the bank in London ought to have given notice 
direct to the indorser who had indorsed it to the Portmadoc 
branch, instead of to their own branch at Pwllheli. But the court 
held it was a constant practice to give notice of dishonor in this 
way; that each of the branches were to be considered as separate 
and distinct indorsees and each entitled to the usual notice of 
dishonor. It was pointed out that it was not possible for the 
bank in London to know from whom the bill came; therefore it 
was necessary in the ordinary course of the transaction of busi- 
ness that it should be sent to the branches before notice of dis- 
honor could properly be given. (See, also, Fielding v. Corry, 67 
in 5.43. & FF). 

PARENT BANK COLLECTING ITEM FROM BRANCH MAY WITHHOLD 
PAYMENT. 

We have seen that for the purpose of presenting for payment 
paper held by a parent bank payable at one of its branches, and 
for the purpose of estimating the time in which notice of dishonor 
should be given, the parent bank and its different branches are, 
for these purposes, to be regarded as separate and distinct. 

But the same rule does not apply to the accountability of the 
parent bank to the owner of an item entrusted to it for collection 
from a branch. Notwithstanding the item has been presented for 
payment to the branch, marked ‘‘paid,’’ and a transfer of credit 
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made from the branch to the parent bank, the payment is not 
a finality before notice and payment over to the owner of the 
proceeds and if, before this is done, the branch bank revokes the 
payment and credit, the parent bank may withhold the money 
and is not responsible to the owner of the item. For the purpose 
of such a transaction, the parent bank and its branch are not to 
be treated as separate and independent banks, but as one and 
the same banking corporation or establishment. 

It has been so determined in England (Prince v. Oriental Bank, 
47 L. J. P.C. 42). The Oriental Bank, an English corporation, 
had branches at Sydney, Murrumburrah and Young in New South 
Wales, the branch at Sydney being apparently the head branch. 
The owners of a note payable at the Murrumburrah branch left 
it at the head branch at Sydney for collection on their behalf. 
It was presented on its due date at the branch where payable, 
stamped “ paid’’ and on the same day the branch manager sent, 
enclosed in a letter, a transfer draft to the bank at Sydney for 
an amount, which included the amount of the note; and the 
maker’s account was debited with the amount of the note. The 
following day, the place of business of the makers of the note 
was destroyed by fire and they afterward made an assignment 
for the benefit of their creditors. The next day thereafter, the 
manager of the Murrumburrah branch returned the note back to 
the head branch at Sydney, marked ‘‘cancelled in error’’ with a 
letter stating that he had returned the note dishonored. The 
Sydney head branch had not yet communicated to the owners of 
the note that it held the money to their credit and it notified 
them that the note had been dishonored. The court held that 
the bank was not liable to the owners of the note as for money 
received to their use. For the purpose of this transaction, the 
branch at Murrumburrah and the head office at Sydney were to 
be regarded as one and the same corporation. ‘ How,” said the 
court “tis the Sydney branch liable? It has not received the money 
nor anything equivalent to money from anything outside their 
own establishment. Supposing the Murrumburrah branch had 
sent money from their till to the branch at Sydney, whose money 
would it have been? The money of the Oriental Bank. It would 
have gone from the till at Murrumburrah to the till at Sydney, 
but would remain, notwithstanding the transfer, the bank’s own 
money. Then, if so, the remittance of the draft and the entries, 
which at most were equivalent to a transfer of the money, and 
might be as between distinct banks, cannot have greater effect 
than an actual transfer of the money.” The court said that if 
the transaction had been communicated to the owners of the note, 
it might be the branch at Sydney would be estopped from saying 
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it did not hold the money for their account; or if any damage 
had arisen on account of delay in presenting and getting payment, 
the branch at Sydney might be lable. But these questions did 
not arise. The single question to determine was whether the 
branch at Sydney had received money to the use of the owners 
of the note, or whether it had in any way held out to such owners, 
that there was money in its hands belonging to such owners. 
The court then stated the general principle that a bank with 
branches is one principal corporation with agencies ; although for 
some purposes they are regarded as separate and distinct. But for 
the purpose of this transaction, the branch at Murrumburrah and 
the head office at Sydney were to be regarded as one institution 
and the transfer of the money from the branch to the head office, 
not a payment beyond recall. 

NOTICE TO PRINCIPAL BANK AS AFFECTING TRANSACTIONS AT BRANCH 

BANKS. 

Important questions arise over the effect of notice to the prin- 
cipal bank as affecting subsequent transactions at the branches. 

For example, a depositor at one of the branches dies. Notice 
of his death stops payment of his outstanding checks. Is such 
notice sufficient, if given to the principal bank, which must com- 
municate it to the branch, or will principal and branch be regarded 
as independent for this purpose, so that notice of death to the 
principal will not affect the branch and payment of the decedent’s 
checks by the branch will be protected, prior to notice communi- 
cated to that particular branch? 

Again, a depositor at a branch becomes insolvent and his as- 
sets are taken over by a receiver or assignee, who notifies the 
main bank of the transfer of title to the deposit. The same ques- 
tion arises here. Is notice to the principal bank sufficient, or must 
such notice be given directly to the branch? 

Again, a depositor at a branch desires to stop payment of his 
check. Is the order not to pay communicated to the principal 
bank sufficient, or must it be communicated directly to the branch 
at which he keeps his account? So, concerning notice of adverse 
claim to a deposit? 

Again, will service of a writ of attachment at the office of the 
principal bank hold funds of a depositor in one of the branches? 

These questions are all important and there is very little au- 
thority, as yet, upon them. 

In an English case (Willis v. Bank of England, 4 A. & E, 21) 
the Bank of England issued certain post bills payable to one Nor- 
cliffe, or order, seven days after sight. Norcliffe was a trader at 
Liverpool. He absconded and committed an act of bankruptcy. 
Notice was given to the Bank of England at London to stop pay- 
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ment of the post bills. Subsequently, two of the bills, indorsed 
in blank, were cashed at the Gloucester branch of the Bank of 
England, the manager not knowing that Norcliffe had absconded 
or committed an act of bankruptcy. The assignees of the bank- 
rupt were held entitled to recover of the Bank of England the 
amount of these two bills. Said the court: ‘‘What was the effect 
of the notice given tothe Bank of England in London? It amounted 
to notice of an act of bankruptcy committed by Norcliffe. The 
general rule of law is that notice to the principal is notice to all 
‘his agents; at any rate, if there be reasonable time as there was 
here for the principal to communicate that notice to his agents 
before the event which raises the question happens. * * * We 
have been pressed with the inconvenience of requiring every trad- 
ing company to communicate with their agents everywhere, what- 
ever notices they may receive; but the argument ab inconvenienti 
is seldom entitled to much weight in deciding legal questions; 
and if it were, other inconveniences of a more serious nature 
would obviously grow out of a different decision. 

Also in the Australian case of Morris v. National Bank of Aus- 
tralasia, 13 N. S. W. L. R. 93, where money was paid by a debtor, 
who was insolvent, into a branch of a bank, to pay off an over- 
draft, it was held that if the bank have knowledge through its 
head office of the debtor's insolvency, the bank knew of the debt- 
or’s insolvency within the meaning of section 2, 25 Victoria, 
number 8 (invalidating the payment by a debtor to a creditor 
where the creditor knows at the time of the payment that the 
debtor is insolvent) and could not get rid of knowledge by alleg- 
ing the ignorance of the manager of the branch. 

These cases, so far as they go, would seem to make knowledge 
of or notice to the principal bank, binding upon the bank with 
reference to transactions at the branches, at all events after the 
lapse of a reasonable time to communicate such knowledge or 
notice to the particular branch affected. 

If this rule should work hardship in particular cases, it will 
be for the courts, in the future, to develop exceptions to the general 
rule. 

COMMUNICATION BY ONE BRANCH TO CUSTOMER OF ANOTHER, PRIVI- 
LEGED. 

It has been held in an Australian case (McNickle v. Bank of 
New South Wales, 2 N. S. W. 7) that for the purpose of deter- 
mining whether or not a communication is privileged, the branches 
must be considered as one establishment and that a letter from one 
branch to the customer of another is prima facie a privileged com- 
munication. But, where the letter contains a misrepresentation, 
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the privilege does not protect the bank from liability for a mis- 
representation by its branch. 

The case was this: The Gundagai branch of the Bank of New 
South Wales received for collection from one Bootes, a note for 
90 £ payable at the Union Bank at Wagga. The Gundagai 
branch forwarded the note to the Wagga branch of the Bank of 
New South Wales, which branch neglected to present the note for 
payment until a few days after it had fallen due. The bank at 
which the note was payable, according to custom, refused to pay 
the overdue note unless accompanied by a check of the maker. 
The manager of the Wagga branch thereupon wrote the customer 
of the Gundagai branch that the note had been duly presented for 
payment, dishonored, and requiring him to retire the same 
without delay. The maker of the note claiming that he was 
libelled by this communication, sued the Bank of New South 
Wales and received a verdict of 250 4 damages, the judgment 
being affirmed on appeal. The court held that for the purposes 
of such a letter, the two branches must be considered as one 
establishment and ordinarily a letter written by one branch to 
the customer of another branch would be a privileged communica- 
tion. But, while it was the duty of the Wagga branch to com- 
municate with the owner of the note, that duty was to inform 
him of what had actually occurred. The non-payment was in 
consequence of the negligence of the Wagga branch in not present- 
ing the note at the usual time; therefore in communicating to 
Bootes that the note was not paid, they should have told him 
why it was not paid and not simply have written that it was 
dishonored. Of course, there was no express malice but the priv- 
ilege could not protect their writing what they knew to be untrue. 
When a claim to privilege is based upon a duty or a mutual in- 
terest, the peculiar circumstances of each case must be considered; 
here there was no privilege to protect this letter. 


EFFECT OF DISTANCE BETWEEN BANK AND BRANCHES. 


The decisions from England and Australia which we have cited, 
all relate to a system of banks in a province or country which 
have branches in different cities of the same country. They are 
useful as precedents in this country wherever like conditions pre- 
vail. Under different conditions with respect to distance, some of 
these declared rules of law may be susceptible of judicial modifi- 
cation. For example, assuming that notice to a principal bank 
_ of the bankruptcy of a customer of one of its branches, would be 
binding upon a bank in the city of New York with branches in 
the same city, or upon a bank in California, with branches in 
other cities of the state, would it be equally binding when given 
to a bank in Montreal or in Yokohoma, Japan, with reference to 
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the customer of a branch of one of those institutions, located in 
the city of New York? 

Such considerations as to the effect of distance, we will not 
here go into. 

BRANCH BANKING IN NEW YORK CITY. 

Several banks in the city of New York operate branches in the 
same city under the following legislative permission (Section 89 
of the Banking Law): 

Restrictions as to banks and their officers.—No bank in this 
state, or any officer or director thereof, shall open or keep an 
office of deposit or discount other than its principal place of 
business, except that any bank located in a city of over one mil- 
lion inhabitants, according to the last state or federal enumera- 
tion, and whose certificate of incorporation shall so provide, may 
open and keep one or more branch offices in such city for the re- 
ceipt and payment of deposits and for making loans and discounts 
to the customers of such branch offices only; provided, however, 
that before opening any branch office the approval in writing of 
the superintendent of banks shall be first obtained, and no loans 
or discounts shall be made except such as may have been previ- 
ously authorized by the Board of Directors. Every such officer 
or director violating the provisions of this section shall forfeit to 
the people of the state the sum of one thousand dollars for every 
such violation. 


We know of but one case which has come before the New York 
courts involving a transaction of branch banking in the city. 
Rankin v. Colonial Bank, 17 B. L. J. 459. 

The case was one where the holder of two checks of a customer 
of a branch had them both certified, one by the branch, and the 
other by the parent institution. The customer had made a de- 
posit at the branch upon credit of which certification of one of 
the checks by the branch had been made. The certification by 
the parent bank of the other check had been made after advice 
of this deposit at the branch but before advice of the certification 
had reached it. It resulted in overcertification, as the deposit 
was not good for both of the checks. As the rights of no third 
party intervened, the bank was held entitled to revoke its second 
certification and refuse payment of the check, which was sought 
to be enforced by the payee The case illustrates the danger of 
paying or certifying at the main bank, checks issued by the cus- 
tomer at one of the branches. 





CHECK TO SWINDLER. 


N the September JOURNAL we published an article collecting the 
| cases down to date covering that form of fraud where a swindler 
impersonates another man, engages in some transaction in 
the name of that other, and obtains a check or draft wherein the 
name of the party impersonated is specified as payee, which the 
swindler will thereupon indorse in such name and negotiate for 
value, or obtain payment from the drawee. 

In the majority of these cases the courts have held that the 
indorsement by the swindler of the payee’s name was not a for. 
gery, but a genuine indorsement by the precise payee intended 
by the drawer to receive payment; hence the bank which had 
paid the check on such indorsement could charge the amount to 
the drawer, or the person to whom it had been negotiated could 
enforce payment from him. In a minority of cases the contrary 
view has been taken that payment was not intended to be made 
to the impersonator in the belief that he was the man impersonated, 
but that payment was intended to be made to the person imper- 
sonated, the drawer being deceived in supposing that the swindler 
to whom the check was delivered was such person; hence the 
swindler’s indorsement of the payee’s name was a forgery, confer- 
ring no rights upon an indorsee, or authority to pay upon the 
bank of payment. 

In this number we publish a case decided by the Supreme Court 
of Massachusetts which shows a certain variation from this form 
of fraud; one which, under the law, protects the drawer who 
delivers his check to a swindler and throws the burden and loss 
upon the bank of payment. In this case a swindling attorney, 
claiming to represent the owner of real estate, who was in fact 
dead, applied to one Murphy and obtained his check for a loan, 
payable to such owner, drawn upon the Metropolitan Bank. This 
check the attorney indorsed in the name of the payee, then in- 
dorsed it in his own name, and negotiated it to a trust company 
for cash, which company collected it from the drawee bank. The 
court holds that the indorsement of the payee’s name was a 
forgery, that there was no negligence on the part of the drawer 
of the check either in so issuing it, or in failing to discover the 
forgery for two years; hence payment by the bank was unauthor- 
ized and not chargeable to the drawer. The result, of course, 
means that the bank of payment will have an action over against 
the trust company which acquired the check from the swindler. 

This is a similar form of fraud to that disclosed in the cases 
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set forth in the September JouRNAL but the distinguishing circum- 
stance is that, while in the majority of those cases the swindler 
himself impersonated another and obtained a check in which the 
name of the party impersonated was specified as payee, his in- 
dorsement being held valid as made by the precise person in- 
tended to receive payment and the drawer consequently liable on 
his check, in the present case the swindler did not himself im- 
personate the owner of real estate to whom the check was made 
payable, but falsely represented himself to be the attorney for 
such owner and obtained the check in his behalf. Under such cir- 
cumstances his indorsement of the payee’s name was a forgery 
and the drawer not responsible. 

Cases like the present should cause bankers to reflect upon the 
added burdens of identity which the use of order checks entail. 
Originally, checks were payable only to bearer and the burden on 
the bank was slight. It had only to determine the genuineness 
of its depositor’s signature and see that the amount to his credit 
was sufficient for the check. Then, if the depositor dealt with a 
swindler and gave him his check which he should not have 
done, it was at his own risk, the same as if he had paid over so 
much cash. 

But, nowadays, under the practice which has grown up of draw- 
ing checks payable to order, with the attendant rule of law throw- 
ing the burden on the bank of ascertaining the identity of the 
payee and making it responsible for the genuineness of his indorse- 
ment, the depositor, in all cases like that of Murphy, where he acts 
under a mistaken belief as to the existence or identity of the payee, 
as well as where he is uncertain as to such identity, has only to 
draw his check payable to order, instead of paying the cash, and 
he‘can throw the burden and risk, which in justice should be borne 
by him, upon his banker. Here, in this Murphy case, the man 
was dead when the swindling attorney applied for the loan to 
his supposed client. Had Murphy paid over cash for the loan, it 
would have been his loss; but all he had to do, to be safe, was 
to draw his check, payable to this dead man, and throw all the 
burden and risk upon the bank of ascertaining whether the payee 
was dead or alive, whether his indorsement was genuine or 
forged, and whether payment was made to the right or the wrong 
person. 

This hardly seems just, but it is the law. The Supreme Court 
of Massachusetts says: ‘The ordinary rule is well established 
that a banker on whom a check is drawn must ascertain at his 
peril the identity of the person named in it as payee. It is only 
when he is misled by some negligence or other fault of the drawer, 
that he can set up his own mistake in this particular against the 
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drawer.”’ And the court further says: ‘‘In this case there is noth- 
ing to warrant a finding of negligence on the part of the drawer 
in not seeking the payee in person or verifying the attorney’s 
representation that he was living.” In other words, a man may 
issue his check as recklessly aS he pleases with reference to the 
identity of the payee with whom he is dealing, and throw all the 
burden and risk of correcting his mistakes upon the bank. This 
hardly seems justice but it is the law. 


PRIVATE BANKING. 


In the JourRNAL for September, we published an article review- 
ing the legislation upon private banking We showed that the 
legislatures of North Dakota, of South Dakota, and of Kentucky 
had passed laws abolishing private banking in their respective 
states; that the Supreme Court of North Dakota had declared 
such legislation constitutional while the Supreme Court of South 
Dakota had pronounced it unconstitutional, and that the Court 
of Appeals of Kentucky apparently regards such prohibitory 
legislation as constitutional. We also referred to the statutes in 
many states regulating, as distinguished from prohibiting, the 
business of private banking and that the courts had generally 
declared in favor of the constitutionality of such legislation. We 
made one exception, that of Indiana, and referred to the decision 
of the Criminal Court of Marion County, holding the law of 1905 
regulating the business of private banking, unconstitutional. 

We desire to correct our article in this last stated particular. 
On May 29 of this year the Supreme Court of Indiana reversed 
the lower court (State v. Richcreek) and held the act of 1905 
constitutional. It is held that the provision that real estate, 
furniture and fixtures shall not constitute more than one-third 
of the capital does not contravene any of the constitutional 
guaranties ; nor does the requirement that a private banker must 
be worth double the capital paid into the bank violate any con- 
stitutional principle. Nor is the provision that an individual or 
one member of a firm, conducting a private banking business, 
must be a resident of Indiana, invalid. 





LEGAL DECISIONS. 


BANKING LAW. 


7s Department embraces all the newly decided cases of importance to bankers, 

bank counsel and bank directors. The experiences they disclose are likewis« 
worthy the careful attention and study of the merchant, the depositor and the bank 
student seeking advancement. Further information regarding any case published wil 
be furnished on application. 


PAYMENT OF FORGED CHECK. 


l)rawee may recover money from party receiving payment, provided latter has not 
been misled or prejudiced by drawee’s failure to detect forgery—Burden of proof 
on party receiving money to show he has been prejudiced by drawee’s mistake. 


First National Bank of Lisbon vy. Bank of Wyndmere, Supreme Court of North Dakota, June 28, 1906. 


1. The drawee of a forged check who has paid the same without detecting the 
forgery, may upon discovery of the forgery, recover the money paid from the party 
who received the money, even though the latter was a good-faith holder, provided 
the latter has not been misled or prejudiced by the drawee’s failure to detect the 
forgery. 

2. The burden of showing that he has been misled or prejudiced by the drawee’s 
mistake in such a case rests upon him who claims the right to retain the money for 
that reason. 

(Syllabus by the Court.) 


Appeal from District Court, Richland County; Frank P. Allen, 
Judge. 


Action by the First National Bank of Lisbon against the Bank of 
Wyndmere. Judgment for defendant, and plaintiff appeals. Reversed. 


EnGERUD, J. This is an appeal from an order sustaining a demurrer 
to the complaint on the ground that it does not state a cause of action. 
The complaint states the following facts: 

Tae plaintiff and defendant are banking corporations, located, res- 
pectively, at Lisbon and Wyndmere, in this state. On July 1, 1905, 
the defendant caused to be presented to plaintiff for payment a forged 
check purporting to have been drawn by Bixby & Marsh upon the 
plaintiff bank in favor of Theodore Larson for $60.25, dated June 27, 
1905, and indorsed in blank by the payee. It also bore the indorse- 
ment of the defendant, and each of the several banks through whose 
hands it had passed in the usual course of transmission from defendant 
to plaintiff. Each indorsing bank had expressly guarantied the genu- 
ineness of previous indorsements. Bixby & Marsh were depositors in 
plaintiff bank, and had to their credit subject to check a sufficient 
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amount to pay the check in question. The plaintiff bank believing 
the check genuine, paid it and charged it to the account of Bixby & 
Marsh. The name of this firm had been forged, but this fact was 
not discovered until July zoth, when Bixby & Marsh, who were ranch- 
men living more than 20 miles from Lisbon, called at the bank and 
examined the canceled vouchers. Bixby & Marsh declined to allow 
credit to plaintiff for the spurious voucher. Immediately on that day, 
the plaintiff notified the defendant bank of the forgery, and demanded 
repayment; at the same time returning the forged check to defendant. 

The defendant refused to refund. Judgment is demanded for the 
amount of the check and interest. 

The question presented by this case is one that has never hereto- 
fore come before this court. It will be noticed that the complaint 
does not charge the defendant with any bad faith or neglect of duty 
in indorsing and putting in circulation the forged check, and we must 
therefore assume that the defendant indorsed, and caused the check 
to be presented for payment in good faith in the mistaken belief that 
it was genuine. The plaintiff upon whom the check was drawn, ac- 
cepted and paid the check under the same mistaken belief that the 
drawer’s signature was genuine. If we had not read the numerous 
cases which have been cited dealing with this question, we would have 
thought the proposition was a very plain one, readily solved by the 
application of fundamental principles of law and common sense. The 
plaintiff had received from the defendant without consideration a sum 
of money which it was not rightfully entitled to, and the sole moving 
cause which induced the exchange of money for the spurious check 
was the mutual mistake of the parties to the transaction with res- 
pect to the genuineness of the writing. In the absence of any show- 
ing that the defendant had been misled or prejudiced by the plaintiff's 
mistake so as to render it inequitable to compel repayment, the de- 
fendant ought to refund the money had and received. 

Unfortunately, however, this just and simple solution of what seems 
to us a plain proposition, has not generally prevailed. A number of 
courts have laid down the unqualified rule that where the drawee of 
a check to which the name of the drawer has been forged, pays it to 
a bona fide holder, he is bound by the act and cannot recover the pay- 
ment. National Park Bank v. Ninth National Bank, 46 N. Y. 77. 
The reason generally assigned to justify the adoption of this rule is 
stated in Germania Bank v. Boutell, 60 Minn. 189, as follows: ‘‘The 
money of the commercial world is no longer coin. The exchanges of 
commerceare now made almost entirely by means of drafts and checks. 
It was largely in deference to this fact that the recovery of money 
paid on paper of this kind to which the drawer’s signature was forged, 
was made an exception to the general rule as to the recovery of money 
paid under a mistake of fact. In view of the use of thisclass of paper 
as money, it was considered that public policy required that as between 
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the drawee and good-faith holders, the drawee bank should be deemed 
the place of final settlement, where all prior mistakes and forgeries 
should be corrected and settled once for all, and if not then corrected, 
payment should be treated as final; that there must be a fixed and 
definite time and place to adjust and end these things as to innocent 
holders; and that time and place should be the paying bank and the 
date of payment and that if not done then, the failure to do so must 
be deemed the constructive fault of the payee bank, which must take 
the consequences.” 

According to this line of cases the whole duty and risk of deter- 
mining the genuineness of a draft or check rests upon the drawee, 
and as Lord Mansfield is reported to have said in Price v. Neal, 3 
Burr. 1354, the holder ‘‘need not inquire into it,” provided he ac- 
quired the paper for value in good faith. Bank of St. Albans v. 
Farmers’ & Mechanics’ Bank, 10 Vt. 141; Neal v. Coburn, g2 Me. 139; 
Deposit Bank v. Fayette National Bank, go Ky. 10; Bernheimer v. 
Marshall, 2 Minn. 78 (Gil. 61). Of this extreme view it is well said in 
2 Morse on Banking (4th Ed.) § 464: ‘‘This doctrine is fast fading into 
the misty past, where it belongs. . It is almost dead, the funeral notices 
are ready, and no tears will be shed, for it is founded in misconcep- 
tion of the fundamental principles of law and common sense.” 

Most of the courts now agree that one who purchases a check or 
draft is bound to satisfy himself that the paper is genuine; and that by 
indorsing it or presenting it for payment or putting it into circulation 
before presentation he impliedly asserts that he has performed this 
duty. Consequently it is held that if it appears that he has neglected 
this duty, the drawee, who has, without actual negligence on his part, 
paid the forged demand, may recover the money paid from such neg- 
ligent purchaser. The recovery is permitted in such cases, because, 
althouga the drawee was constructively negligent in failing to detect 
the forgery, yet if the purchaser had performed his duty, the forgery 
would, in all probability, have been detected and the fraud defeated. 
Gloucester Bank v. Salem Bank, 17 Mass. 33; Bank of U. S. v. Bank 
of Georgia, 10 Wheat. 333; National Bank of America v. Bangs, 106 
Mass. 441; First National Bank of Danvers v. First National Bank of 
Salem, 151 Mass. 280; First National Bank v. Ricker, 71 Ill. 439; Rou- 
vant v. Bank, 63 Tex. 610; Bank v. Bank, 30 Md. 11; People’s Bank v. 
Franklyn Bank, 88 Tenn. 299; Ellis & Morton v. Trust Co., 4 Ohio St. 
628; Bank v. Bank, 58 Ohio St. 207; Bank v. Bank, 22 Neb. 769; 
Canadian Bank v. Bingham, 30 Wash. 484. While all these authori- 
ties agree that negligence on the part of the purchaser in taking a 
forged check subjects him to liability for the loss, they are not in 
accord as to what constitutes such negligence. These authorities, it 
seems to us, have had the effect of substituting uncertainty and con- 
fusion for a rule which, although manifestly arbitrary and unjust, had 
at least the merit of simplicity and clearness. It must be conceded 
that the majority of the courts that have passed on the question are 
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committed to the doctrine that the drawee who has paid a spurious 
check can recover the payment from a good-faith holder only when the 
latter has been negligent. If the law of this state isto be determined 
by the mere weight of authority alone, as evidenced by the decisions in 
other states, then we should be constrained to hold that this complaint 
shows no liability on defendant's part, because it does not show that 
the defendant has been in any degree negligent. 

However valuable the decisions of courts in other jurisdictions may 
be as guides to aid us in coming toa correct decision, it cannot be ad- 
mitted that such decisions, however numerous and uniform, conclus- 
ively establish the law for this jurisdiction. They are, after all, only 
arguments in support of the views entertained by the judges who ut- 
tered them. Unless the doctrines advocated by them have become part 
of the law of this state by the adoption of them by positive law or gen- 
eral usage and opinion, they must be received and considered by us 
merely as arguments to be weighed, and adopted or rejected accord- 
ing as we deem them sound or unsound. If, in our opinion, a doctrine 
advocated by the courts of other states is an unwarranted departure 
from the fundamental principles of law, it is our duty to reject it, 
unless the rule so advocated,even though fundamentally erroneous, has 
become part of our common law by general usage and custom; or has 
been expressly or impliedly made part of our law by statute. There 
has been no statutory adoption of such a rule, and we have no hesita- 
tion in saying that there is no general usage or custom prevailing in 
this state that the checks and drafts of individuals shall circulate and 
be treated and dealt with as bank or government currency. Yet, as 
indicated by the language quoted from the Minnesota decision (Ger- 
mania Bank v. Boutelle, supra) the rule that the drawee must, save in 
exceptional cases, bear the consequences of his mistake in honoring a 
spurious check, was adopted in deference to such a supposed usage. 

The fact that the cases advocating this doctrine all cite as authority 
Bank of U. S. v. Bank of Georgia, 10 Wheat. 333, and Gloucester Bank 
v. Salem Bank, 17 Mass. 32, which involve forged bank notes, shows 
that the rule rests on the assumption that the checks and drafts of in- 
dividuals are to be placed in the same class with bank bills which are 
issued and intended to circulate as money. There is no statute or busi- 
ness usage in this state to warrant that assumption. The decisions 
which advocate the rule that a drawee may recover in case of negli- 
gence on the part of the holder who presents and receives payment of 
a spurious check, all recognize the fallacy of those decisions which 
apply the same rule to checks and drafts as is applicable to bank notes 
which circulate as money. Yet, strange to say, nearly all of them ex- 
pressly or impliedly accept as true the proposition that a drawee of a 
check or draft should be excepted from the operation of that funda- 
mental rule which permits one who parts with money by mistake to 
recover it from one who in equity and good conscience ought not to re- 
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tain it. They simply hold that this exception should not apply in 
cases where the purchaser or indorsee was negligent in not taking 
proper precautions to guard against forgery. 

It is evident at a glance that this proposition, which these cases thus 
accept as proper, has no other foundation than the same premise which 
they very properly hold to be fallacious, namely, that checks and drafts 
on banks or individuals should be governed by the same rules as apply 
to bank notes which circulate as money. If it is conducive to the best 
interests of the business world to put checks and drafts on the same 
footing as bank currency, and if it would tend to make checks and 
dratts a more safe and convenient circulating medium of exchange to 
shift the whole risk of loss by forgery upon the drawee instead of let- 
ting it rest upon those who are credulous enough to assume the risks 
of parting with value for such paper, the legislative branch of the gov- 
ernment can be trusted to establish that rule if such a radical departure 
from fundamental principles of law is deemed wise. The court has no 
power to do so. 

Being convinced, as we are, that this doctrine advocated by the great 
majority of the cases which have come to our attention, to the effect 
that a drawee of a check should be excepted from the ordinary rules 
relating to the right to recover money paid by mistake, is unsound and 
has never been adopted in this state by usage or statute, it would be 
nothing less than usurpation of legislative power by this court to declare 
that rule to be the law of this state because courts in other states have 
so held. That the rule in question is unsound in principle and unjust, 
is almost universally admitted, and the courts are showing an increas- 
ing tendency to discard it. We think, therefore, that we are showing 
no disrespect to precedent in taking the stand towards which the modern 
decisions are unmistakably tending, and from which it is generally con- 
ceded there should have never been any departure. We therefore reject 
as unsound the doctrine that a drawee of a check should be excepted 
from the general rule in relation to the recovery of money paid by mis- 
take. The drawee is presumed to know the signature of the drawer of 
the check or draft; and the holder of such check or draft who has 
acquired it in good faith has the right to act in reliance on that pre- 
sumption, provided he himself has omitted no duty, the performance 
of which would have prevented the success of the traud. Consequently, 
if the drawee pronounces the check genuine by paying it or otherwise 
honoring it, the holder who has acted in good faith and without negli- 
gence may safely rely upon the judgment of the drawee, and act accord- 
ingly. The drawee cannot, under such circumstances, recall his accept- 
ance or payment to the detriment of the party who has rightfully relied 
upon his decision. In such a case the party who received the money 
has the superior equity, and he may justly retain the money although 
he was not originally entitled to receive it. 

But, as is usually the case, when the party who has collected the 
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check had previously cashed it or taken it in exchange for commodi- 
ties, there is no reason why he should not refund. Every one with 
even the least experience in business knows that no business man 
would accept a check in exchange fur money or goods unless he is 
satisfied that the check is genuine. He accepts it only because he has 
proof that it is genuine, or because he has sufficient confidence in the 
honesty and financial responsibility of the person who vouches for it. 
If he is deceived he has suffered a loss of his cash or goods through 
his own mistake. His own credulity or recklessness or misplaced con- 
fidence was the sole cause of the loss. Why should he be permitted 
to shift the loss due to his own fault in assuming the risk upon the 
drawee simply because of the accidental circumstance that the drawee 
afterwards failed to detect the forgery when the check was presented ? 
Our views find much support in many of the cases which still cling 
more or less tenaciously to the negligence rule, notably the following: 
Bank v. Bank, 151 Mass. 280; Ellis & Morton y. Trust Co. 4 Ohio St. 
628 ; Bank v. Bank, 88 Tenn. 299; Bank v. Bingham, 30 Wash. 484 ; 
Bank v. Bank, 22 Neb. 769; Bank v. Bank (Ind. App.) 30 N. E. 808. 
The case of McKleroy & Bradford v. Southern Bank, 14 La. Ann. 458, 
directly supports our views, and we are gratified to note that our 
views are in accord with those generally advocated by the text-writers. 
We therefore hold that drawees of checks and drafts are not to be ex- 
cepted from the general rule which permits the recovery of money 
paid by mistake. We hold that a drawee who has by mistake paid a 
spurious check or draft may recover the money paid unless the party 
receiving the money has been misled to his prejudice by the drawee’s 
mistake. If any such facts exist, they are best known to the defend- 
ant, and it is his duty to prove them. The complaint discloses prima 
facie cause of action by alleging the payment by mistake. 

The order appealed from must be reversed, and the demurrer over- 
ruled. All concur. 


COLLECTION OF CERTIFICATE OF DEPOSIT. 


Sending direct to maker held negligence— Bank authorizing that course held respon- 
sible to owner where certificate not paid because of failure of maker. 


First National Bank of Chicago v. Bank of Whittier, Supreme Court of Illinois, April 17, 1906 


A California bank owned a certificate of deposit issued by a private banker at 
Burr Oak, Mich., the only bank or banker in the place. A Chicago bank, which re- 
ceived the certificate for collection, not having any correspondent in Burr Oak, for- 
warded the certificate to a Detroit bank whose correspondent the maker of the certifi- 
cate at Burr Oak was, and instructed the Detroit bank to forward the certificate for 
collection to its Burr Oak correspondent. This was done, and the maker of the certifi- 
cate failed, without paying it. 

Held: The Chicago bank was guilty of negligence in authorizing and instructing 





LEGAL DECISIONS. 803 


the Detroit bank to send the certificate of deposit direct to the maker, and is respon- 
sible for the resulting loss. 


Appeal from Appellate Court, First District. 


Action by the Bank of Whittier against the First National Bank of 
Chicago. Judgment in favor of defendant reversed by the Appellate 
Court. Judgment of Appellate Court affirmed. 


The action was to recover the amount of a certificate of deposit for 
$1,650 issued by one D. F, Parsons, a banker which certificate the 
First National of Chicago undertook to collect for the Bank of Whittier. 

The Bank of Whittier, located in California, was the legal holder and 
owner of a negotiable certificate of deposit for $1,650, dated Febru- 
ary 2, 1898, at Burr Oak, Mich., issued by D. F. Parsons, cashier, and 
in the following words, to wit: 

“ This certifies that J. R. Wallace has deposited in this bank $1,650, pay- 
able to the order of himself in current funds on the return of this certificate.” 

The following appears from the agreed written stipulation of facts: 
After February 2, 1898, and before September 6, 1898, Wallace in- 
dorsed the certificate and delivered the same to the Bank of Whittier 
which bank delivered it for collection to the National Bank of Cali- 
fornia at Los Angeles, indorsing it as follows: 

* Pay to the order of National Bank of California, Los Angeles, Cal.— 
The Bank of Whittier, Cal.; IV. Hadley, Cashier.” 

On September 6, 1898, the National Bank of California forwarded 
the certificate to the First National Bank of Chicago, its regular cor- 
respondent, for collection, and indorsed on the back of the same the 
following: 

‘** Pay to the order of the First National Bank, Chicago.— National Bané 
of Caltfornia, Los Angeles, Cal. ; A. Hadley, Cashier.” 

The First National of Chicago forwarded the certificate to the 
Citizens’ Savings Bank of Detroit, Mich., for collection, indorsing the 
same as follows: 

** Pay to the order of Citizens’ Savings Bank, Detroit, Mich., Sept. 6, 1898. 
—First National Bank, Chicago; R. /. Street, Cash.” 

The Citizens’ Savings Bank of Detroit was not the regular corres- 
pondent of the First National of Chicago. At the same time and 
in the same inclosure the First National of Chicago delivered to the 
Citizens’ Savings Bank the following letter : 

“ Chicago, Lils., September 6, 1898. 
Citizens’ Savings Bank, Detroit, Mich. 

Dear Sir :—TI enclose items as per statement below for collection and re- 
turns. Yours respectfully, R. J. Street, Cashier. 

“ Protest all paper unless otherwise instructed. 

“ Burr Oak, $1,650.00 and tnt. $38.50—$1,688 50.” 

The First National of Chicago at the same time and in the same 
inclosure forwarded and delivered to the Citizens’ Savings Bank the 
following: 

‘Citizens’ Savings Bank, Detroit, Mich.: We send this C-D for 
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$1,650.00 & int. to you for collection, as we note that you have a cor- 
respondent at Burr Oak, Mich. Please collect for us at your best rate 
of exchange, and oblige. First National Bank, A., Chicago. 9-6-'98. 

‘* Kindly take this ticket off before forwarding to Burr Oak.” 

At the time the First National of Chicago delivered said certificate and 
the writings accompanying the same, there was no bank at Burr Oak 
except the bank of thesaid D. F. Parsons, the maker of said certificate, 
and the First National of Chicago at said time knew said fact and knew 
that said bank of D. F. Parsons was the correspondent at Burr Oak of 
said Citizens’ Savings Bank of Detroit. 

September 7, 1898, said Citizens’ Savings Bank of Detroit indorsed 
on said certificate the words and figures following: 

“Pay any bank or order,” ete. 

and sent the certificate by mail to said D. F. Parsons, at Burr Oak, 
for collection. Parsons received said certificate and the writing ac- 
companying the same at Burr Oak, Mich., September 8, 1898. No 
part of the sum due on said certificate was ever paid, and on Septem- 
ber 13, 1898, said Parsons made an assignment forthe benefit of his 
creditors. His assets were not sufficient to pay more that 8 per cent. 
ot his indebtedness. 

On September 16th the First National of Chicago wrote to the 
Citizens’ Savings Bank of Detroit as follows: 

‘*You state that the Burr Oak item was promptly received by you 
and forwarded to Burr Oak for collection. Please be kind enough to 
give us the date of receipt, date when you sent, and also state whether 
the item was sent direct to Parsons or through some other agency at 
Burr Oak. Your early reply will greatly oblige. Yours very truly, 

R. J. Street, C. Kastrup.”’ 

On September 19, 1898, the cashier of the Citizens’ Savings Bank 
wrote the cashier of the First National of Chicago as follows: 

‘‘In answer to your inquiry of the 16th inst. regarding the Burr 
Oak item forwarded for collection, I wil] say that we received the cer- 
tificate, Sept. 7, and sent it the same day direct to Parsons, as per 
your instructions on a ticket attached to same. Not receiving notice 
of its payment, I wrote Sept. 12 asking him to report payment and re- 
mit which he failed todo. I telegraphed you immediately as soon as 
I heard of his assignment, as requested by the slip attached. Your 
instructions to us were that you sent it to us for collection, as you 
note that we have a correspondent at Burr Oak, and, there being no 
other bank there, we were obliged to send it to the only collection 
agency known to us, and which you knew also was the only one when 
you sent ittous. I have written the assignee regarding the matter, 
and will notify you as soon as I receive reply.”’ 

On September 21st the cashier of the appellant bank wrote in reply 
to the Citizens’ Savings Bank as follows: 

‘‘We have your favor of the 19th instant. In sending the item to 
you as we did, we supposed that it was intended to have the advantage 
of your knowledge of Parsons. We were aware that his was the only 
bank at Burr Oak, but we thought that you would know enough about 
him not to send to him an item on himself for $1,650.00, unless you 
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had and were warranted in having considerable confidence in him. 
You say nothing on this point. Kindly let us know how you regarded 
Parsons. Our correspondent in Los Angeles is inquiring sharply ot 
us to see if there is not some responsibility ‘somewhere’ for this loss.”’ 

To the above letter the Citizens’ Savings Bank replied as follows, 
on September 23, 1898: 

‘‘In answer to yours of the 21st inst. regarding the certificate 
sent to D. F. Parsons, of Burr Oak, who recently failed, I would say 
that we have had entire confidence in Mr. Parsons’ integrity and 
ability to pay. We had heard nothing detrimental to his financial 
standing; his rating is from $30,000.00 to $35,000.00 in Dun’s, and 
we were at the time carrying $4,000.00 of loans to him which was 
less than the original amount loaned him, and he had always been 
businesslike in his dealings with us. If he had wanted to borrow 
money, we should have loaned it to him, and we had no intimation 
whatever that there was anything wrong there. I have requested the 
assignee to return the certificate unless he would remit for same.” 

Said certificate was not protested for non-payment, and no notice 
of protest for non-payment, except as appears from the foregoing cor- 
respondence, was given or attempted to be given to any of the in- 
dorsers thereof. J. R. Wallace, an indorser on the paper, was during 
all the time herein mentioned solvent and financially responsible for 
the said sum. 


Subsequently to the 13th day of September, 1898, the First Na- 
tional Bank of Chicago, commenced a suit in the circuit court of Wayne 
county, Mich., against the Citizens’ Savings Bank of Detroit, Mich., 


to recover the amount of said certificate, and filed its declaration, to 
which the savings bank filed a plea of general issue. The cause was 
tried upon the issue so made, and judgment was rendered on Septem- 
ber 29, 1899, by said circuit court in favor of the First National Bank 
of Chicago, and against said Citizens’ Savings Bank of Detroit for 
$1,753.50, being the amount of said certificate, with interest thereon 
from the date thereof at the rate of 4 per cent. per annum. An ap- 
peal was taken by the savings bank from said judgment to the Supreme 
Court of Michigan, which is the court of last resort in that state. The 
Supreme Court of Michigan rendered a judgment reversing the said 
judgment of the circuit court of Wayne county, and filed an opinion 
found in 123 Mich. 336. In the trial of the Michigan case the cashier 
of the First National of Chicago testified, among other things, as fol- 
lows, to wit: 

‘*Q. This red ticket states: ‘We note you have a correspondent 
at Burr Oak.’ Do you know who that correspondent was that you 


noted at that time? A. There being only one bank at Burr Oak, there 
could not be any question about it. He was D. F. Parsons.” 


At all the dates and times mentioned above there was and is in 
common use among banks and bankers a register or list of banks 
throughout the country, and showing the regular correspondents of 
such banks. 
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Macruper, J. First. A bank to which a note or certificate of de- 
posit or other obligation is given for collection is not in the exercise of 
ordinary care when it sends such note or certificate of deposit or other 
obligation directly to the payor for collection, but is guilty of negli- 
gence in so doing. Drovers’ Nat. Bank v. Packing Co., 117 Ill. 100, 
1 Morse on Banks and Banking (ath Ed.) p. 467; First Nat. Bank v. 
Citizens’ Savings Bank, 123 Mich. 336; German Nat. Bank v. Burns, 
12 Colo. 539. In the case at bar the appellant bank received the certi- 
ficate of deposit in question for collection. It sent the certificate of 
deposit for collection to the Citizens’ Savings Bank of Detroit, Mich. 
which bank was not the regular correspondent of the appellant 
bank in Detroit. The Citizens Savings Bank forwarded the certificate 
of deposit to D. F. Parsons, a banker at Burr Oak, Mich.; Parsons 
being the maker and signer of the certificate of deposit, and his bank 
being the only bank at Burr Oak. It cannot be denied that if the ap- 
pellant had sent the certificate of deposit directly to Parsons the maker 
thereof, for collection, it would, under the authorities above referred 
to, be liable to the appellee in this action. The question then arises 
whether, in sending the certificate to the Citizens’ Savings Bank of 
Detroit, appellant gave such directions to said Citizens’ Savings Bank 
in regard to the collection of the certificate as amounted to an instruc- 
tion to forward it for collection to Parsons, the maker of the certificate. 
Counsel for appellant says in his brief: ‘‘We did not forward this item 
direct to Parsons, but, of course, if we induced the Citizens’ Savings 
Bank to do so, we did what was in effect the same thing; and we do 
not deny that we should be liable to the plaintiff if that were the case.”’ 

The contention of the appellee is that, when the First National of 
Chicago forwarded the certificate to the Citizens’ Savings Bank, it in- 
structed that bank, in substance, to send the certificate directly to 
Parsons, the payor, for collection; and it is certainly true that the 
Citizens’ Savings Bank so understood the directions of appellant, and 
acted accordingly. The letter of appellant accompanying the certifi- 
cate was as follows: ‘‘Citizens’ Savings Bank, Detroit, Mich.: We 
send this C-D for $1,650.00 & Int. to you for collection, as we note 
that you have a correspondent at Burr Oak, Mich: Please collect for 
us at your best rate of exchange, and oblige. First National Bank, A., 
Chicago. 9-6-’98. 

‘*Kindly take this ticket off before forwarding to Burr Oak.” 

When this letter was sent, there was but one bank at Burr Oak, to 
wit, the bank of D. F. Parsons, the payor, and appellant knew this fact, 
and knew that Parsons was the correspondent of the Citizens’ Savings 
Bank at Burr Oak. From the letter of instructions sent by appellant 
to the Citizens’ Savings Bank in connection with the stipulated facts, 
it is quite apparent that appellant sent the certificate to the Citizens’ 
Savings Bank to be forwarded by the latter to its correspondent at 
Burr Oak for collection; that the correspondent of the Citizens’ Bank 
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at Burr Oak was D. F. Parsons, the maker of the certificate; that ap- 
pellant knew at the time of sending the certificate, that Parsons, the 
payor, was the correspondent at Burr Oak of the Citizens’ Bank; that 
appellant authorized and substantially directed the Citizens’ Bank to for- 
ward the certificate for collection to Parsons, the payor; that 
appellant knew, intended, and understood that the certificate would 
be so sent by the Citizens’ Bank; and that appellant clothed the Citi- 
zens’ Bank with full authority to send the certificate of deposit for col- 
lection. 

After the failure of Parsons the appellant here brought an action 
against the Citizens’ Savings Bank of Detroit to recover the amount of 
this certificate, and in First Nat. Bank v. Citizens’ Savings Bank, 123 
Mich. 336, the Supreme Court of Michigan passed upon this very ques- 
tion, in the following words: ‘*The main question in this case, and, in 
fact, about the only question, is whether the defendant | Citizens’ Sav- 
ings Bank] was justified in sending the certificate directly to Parsons 
for collection. It is conceded by counsel for defendant that in the ab- 
sence of instructions to do so, it is negligence to send the collection 
directly to the drawer; and such negligence makes the sender liable 
for any loss resulting. We think this rule is sustained by the authori- 
ties. Merchants’ Nat. Bank v. Goodman, 1og Pa. 428; Drovers’ Nat. 
Bank v. Anglo-American Packing & Provision Co., 117 Ill. 100; Ger- 
man Nat. Bank v. Burns, 12 Colo. 539; First Nat. Bank of Evans- 
ville v. Fourth Nat. Bank of Louisville, 56 Fed. 967. But it is con- 
tended that the instructions from plaintiff to defendant were to send 
the certificate of deposit directly to Parsons for collection; that this is 
to be gathered from the terms of the letter; that the direction, ‘Col- 
lect at your best rate of exchange,’ implies this from the fact that there 
was no other bank at Burr Oak. We think in this defendant’s coun- 
sel arecorrect. Any other mode of collection would not have been in 
compliance withinstructions. The defendant could not send the cer- 
tificate through the express company, as it could not be collected at 
the best rate of exchange in that way. The further direction, ‘Kindly 
take this ticket off before forwarding to Burr Oak,’ is consistent only 
with the idea that the collection was to be sent directly to the Parsons 
bank. The plaintiff, in its letter forwarding the certificate, calls atten- 
tion to the fact that the defendant has a correspondent at Burr Oak, 
and then says: ‘Please collect at best rate of exchange.’”’ Appellant 
did not send the collection to its own correspondent at Detroit, but sent 
it to the Citizens’ Savings Bank, knowing that Parsons was the corres- 
pondent at Burr Oak of the Citizens’ Savings Bank. It is a natural 
conclusion to be drawn from the evidence, and from the appellant's 
letter of instructions above quoted, that it expected the Citizens’ Sav- 
ings Bank to send the certificate for collection to Parsons, its Burr Oak 
correspondent. 

Counsel for appellant correctly says that ‘‘the appellant bank did 
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not expressly ask the Citizens’ Savings Bank of Detroit to send the 
certificate to Parsons,”’ but, while there was no expressed direction to 
that effect, the letter of instructions, taken in connection with all the 
other evidence, is capable of no other construction than that which is 
here given toit. It is insisted that although appellant knew that the 
Citizens’ Savings Bank of Detroit would transmit the certificate to 
Parsons, or supposed that the Citizens’ Savings Bank would very likely 
transmit it directly to Parsons, yet appellant cannot be held liable in 
this action on that account. In support of this contention appellant 
refers to the case of Wilson v. Carlinville Nat. Bank, 187 Ill. 222; but 
a careful ¢€xamination of that case will show that it differs widely from 
the case at bar, in that in the Carlinville case there was evidence tend- 
ing to show a long-established custom ‘‘of collecting banks to trans- 
mit directly to their correspondent out of town banks, for collection, 
checks drawn upon such out of town banks and in their hands for col- 
lection, in cases where there is no other bank in such towns.”’ In the 
case at bar no such custom was shown, and, in order to justify proof 
of such custom, it was necessary to allege it by special plea, which was 
not done in this case. In the Carlinville case, also, the check was sent 
for collection to the regular correspondent of the collecting bank, but 
here appellant did not send the certificate of deposit for collection to 
its own correspondent, but sent ft to an outside bank, accompanied by 
such directions as necessarily put it into the hands of the maker of the 
certificate. Moreover, in the Carlinville case, the owner of the check, 
who deposited it for collection, lived in the vicinity of the banks con- 
cerned, and was familiar with the manner in which such collections were 
made, and knew that the Citizens’ Bank of Gillespie, on which the check 
in that case was drawn, was the only bank in that place. 

The rule is invoked by appellant that a bank which receives for col- 
lection a note or draft to be presented for payment at a place other than 
that in which the bank is located discharges its duty if it forwards the 
item in due season to a suitable agent at the place of payment, or on 
the way thereto ; and that such subagent, if selected with due care, is 
the agent of the owner of the item, and the transmitting bank is not 
liable for his negligence or default. Waterloo Milling Co. v. Kuenster 
& Co., 158 Ill, 259; Wilson v. Carlinville Nat. Bank, 187 Ill. 222; 
‘Etna Ins. Co. v. Alton City Bank, 25 Ill. 243; Drovers’ Nat. Bank 
v. Provision Co., 117 Ill., 100. We have no fault to find with the rule 
thus laid down that the subagent in such cases, when chosen without 
negligence and without any interference with its discretion, becomes 
the agent of the holder of the draft or certificate, and not of the bank 
with which it is deposited for collection. But in the present case the 
evidence tends to show that the appellant, as the collecting bank, did 
interfere with the discretion of the subagent by giving him what 
amounted to an instruction to send the certificate for collection to the 
maker thereof. There was something more here than merely an ex- 
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pectation by the appellant that the subagent might send the certificate 
for collection to the maker thereof. This whole question is disposed 
of by the decision of the Supreme Court of Michigan, as above quoted. 

We concur with the Appellate Court in its opinion deciding this case 
wherein it says: ‘‘ Wethink that the papers forwarded by the defend- 
ant bank to the Citizens’ Bank with the certificate, construed in the 
light of facts and circumstances known to both banks, authorized the 
Citizens’ Bank to forward the certificate to Parsons for collection, and 
that in giving such instructions the defendant bank was guilty of the 
negligence charged in the declaration.” 

Judgment affirmed. 


FORGED INDORSEMENT OF CHECK. 


Bank paying check on fdrged indorsement of payee cannot charge payment to drawer 
in absence of such negligence on latter's part as precludes him from questioning 
validity of payment. 


Murphy v. Metropolitan National Bank, Supreme Judicial Court of Massachusetts, March 5, 1906 


One Moore, an attorney, falsely claiming to represent one Brown, the owner of 
real estate, who was then dead, but not known so to be by the other parties concerned, 
obtained from one Murphy his check on the Metropolitan National Bank, payable to 
Brown, for a loan te Brown upon such real estate. Moore forged Brown's indorse- 
ment, then indorsed the check himself, and obtained the cash on it from a trust com- 
pany, which collected the check from the drawee. Two years later the crime was dis- 
covered. 

In an action by Murphy against the drawee bank for the amount of the deposit, 
judgment against the bank is affirmed, it being 

Held: A bank on which a check is drawn must ascertain at its peril the identity 
of the person named in it as payee. It is only when the bank is misled by some neg- 
ligence, or other fault of the drawer, that the bank can set up its own mistake in this 
particular against the drawer and preclude the latter from questioning the validity of 
the payment, 

In this cese the drawer was guilty of no negligence, in connection with the making 
or payment of the check, that affects his right to recover; nor was there such negli- 
gence of the drawer in failing to discover the forgery, or in failing to inform the bank 
immediately after such discovery, as to prevent his recovery. 


Action by one Murphy against the Metropolitan National Bank. 
A verdict for the plaintiff was directed and the case reported to the 
supreme judicial court. Judgment on the verdict. 


Know.ton, C. J. The plaintiff had on deposit in defendant bank, 
subject to be drawn by check, the sum of $3419.75. He drewa check 
for that amount payable to the order of James J. Brown and delivered 
it to one Moore, an attorney then in good repute who purported to 
represent Brown in negotiating a loan to be secured by a mortgage on 
Brown's real estate. The note and mortgage purporting to be executed 
by Brown were delivered by Moore tothe plaintiff and by him passed 
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to a client for whom he was transacting the business. Moore took the 
check to the defendant bank and caused it to be certified and then he 
went with it to the Federal Trust Company, a banking corporation, 
and had an interview with the president, with whom he had been ac- 
quainted for many years, and introduced to him a companion as the 
James J. Brown named inthe check. The check bore the indorsement 
‘James J. Brown” 

and Moore aiso indorsed it and it was cashed by the trust company. 
In due time it was transmitted to the defendant through the clearing 
house and was paid. 

In fact, James J. Brown had deceased on December 26, 1899, nearly 
nine months before these events occurred, and the signatures which 
purported to be his, were forgeries. Moore absconded in September 
1902 and these forgeries were discovered not long afterwards. The 
evidence as to all material matters was uncontradicted. The defend- 
ant admitted that there was sufficient funds in the bank to meet this 
check, and that the check was presented and paid and charged to the 
plaintiff’s account. It also said that the death of James J. Brown oc- 
curred on December 26, 1899 and introduced in evidence a certified 
copy from the records of registration of births, marriages and deaths, 
which showed this fact. There was no evidence of the existence of 
any other James J. Brown and there was much uncontradicted evidence 
that this person was the one intended by the plaintiff in making the 
check and in all his negotiations with Moore in reference to the loan. 

Suit was brought to recover the amount of this check upon a de- 
claration containing four counts stating the alleged liability in differ- 
ent ways. 

Upon the admitted facts that the defendant had this money be- 
longing to the plaintiff, and paid it out upon this check, the burden is 
upon the defendant to show that the payment was to the person named 
in the check, or that the plaintiff was guilty of such negligence in re- 
gard to the payment as precludes him from recovery. The plaintiff 
did not participate in the acts or conversation attending the payment of 
the check. The uncontradicted testimony shows that from first to last 
he dealt with Moore, as the attorney of James J. Brown, and that 
Moore at no time represented the plaintiff in any way in the transac- 
tion. Moore received the check as the representative of Brown and in 
procuring the payment at the trust company pretended to be acting 
in the interest of Brown, and not in the interest of the plaintiff. James 
J. Brown was represented to the plaintiff as the owner of the real 
estate proposed to be mortgaged, and the plaintiff caused the title to 
be examined, and found it standing in his name, and free from incum- 
brances. He also found that the property was of sufficient value to 
secure the payment of $3,500, for which, according to Moore’s state- 
ment, Brown wished to mortgage it. He had no reason to doubt that 
Brown was living, and that the note and mortgage duly executed in 
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his name were genuine securities. It istoo plain for question that the 
James J. Brown named in the check was the person whom the record 
showed to be the owner of the real estate described in the mortgage, 
and that the only payment authorized by the drawer of the check was 
a payment to him. In that respect the facts are different from those 
in the cases relied on by the defendant, in which the dealings were 
with an impostor, who assumed a false name, and the check was in- 
tended for the person with whom the drawer was dealing, while the 
fraud was in the representation that he was another person whose name 
he assumed. It is true that the payee was not then living, and that it 
was impossible to makea payment to him in person; but the death of the 
payee of a check to whom the drawer has sent it, before it reaches 
its destination, does not enlarge the rights of the drawee in regard to 
payment, Nor does his death, unknown to the drawer, before the 
check is drawn, enlarze the drawee’s rights. In such a case, the check 
is either payable to no one, or it may be collected by the executor or 
administrator, accorldins to the circumstances attending the making 
and delivery of it. In this case there is nothing to warrant a finding 
of negligence on the part of the plaintiff in not seeking Brown in per- 
son, or verifying “Moore's representation that he was living. Nor 
does it appear that Brown's death affected in any way the defendant 
or the trust company, to induce the payment of the check upon the 
forged indorsement. The fraud could have been perpetrated in ex- 
actly the same way if Brown had been living. The only difference 
would have been that the danger of early discovery would have been 
greater. The ordinary rule is well established that a banker on whom 
a check is drawn must ascertain at his peril the identity of the person 
named in it as payee. It is only when he is misled by some fegli- 
gence or other fault of the drawer, that he can set up hisown mistake 
in this particular against the drawer. 

We are of opinion that the plaintiff was guilty of no negligence, in 
connection with the making or payment of the check, that affects his 
right to recover. 

The next question is whether there was evidence of negligence in 
his failure to discover the forgery, or in his failure promptly to notify 
the defendant of his discovery of it, such as estops him from claiming 
his deposit. This check was returned to him with his pass-book, at 
the beginning of the next month after it was made, and its payment 
appeared to be regular. He did not know Brown's signature, and he 
had no responsibility as to the ascertainment of the identity of the 
person to whom the payment was made. It was the duty of the de- 
fendant to do that. He had every reason to suppose that the pay- 
ment was to the James J. Brown for whom the check was intended. 
As the transaction was for a client to whom the note and mortgage 
belonged, he had no reason to consider the subject further. Weunder- 
stand that the interest was regularly paid until Moore absconded. 
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Until then the mortgage was supposed tobe good. We have no doubt 
that on the return of his passbook with his checks, it was his duty to 
do what a reasonable person would be expected to do, in the examina- 
tion of his account to see whether it was correct. If there was any- 
thing to put him on inquiry as to the identity of the persons to whom 
payment had been made, it would be his duty to investigate the subject. 

But we have been referred to no case in which it is held that this 
duty requires a depositor, in a case like the present, in which there is 
no reason to suspect payments to wrong persons, to make an investi- 
gation to see whether the indorsements of the payees are forgeries. It 
has been held in some cases that his duty does not require it. Weare 
of opinion that there was no such negligence of the plaintiff in failing 
to discover the forgery as to estop him from maintaining this action. 

There remains the question whether his failure to inform the de- 
fendant of the forgery immediately after his discovery of it should 
bar him. According to the testimony of the defendant’s president, 
the bank first received notice that the check was not properly in- 
dorsed, late in the autum of 1902. The testimony, as to the discovery 
of the forgery by the plaintiff, was that he first heard of the death of 
James J. Brown about the first of October, 1902, and the plaintiff testi- 
fied that he notified the defendant that the signature of Brown was 
not genuine, on the very day that he discovered it. There was no 
evidence tending to show that the defendant suffered any loss from 
the failure of the plaintiff to notify it earlier than he did. Moore had 
absconded a considerable time before the discovery of the forgery, 
and his whereabouts have not since been known. If there was any 
delay in giving information, after the plaintiff obtained such knowl- 
edge as to warrant him in making a claim on the defendant, there is 
no good ground for conjecture even that the defendant's position was 
changed on account of it. Without showing some injury by reason of 
the delay, the defendant cannot use it as an estoppel against the plain- 
tiff. There was no evidence of such negligence of the plaintiff after 
the discovery of the forgery as to prevent his recovery. The views 
that we have expressed make it unnecessary to consider particularly 
the defendant’s requests for rulings. Upon the law and the testi- 
mony there was no occasion to give any of them. The defendant in- 
troduced no evidence to relieve it from liability for making an un- 
authorized payment of the plaintiff's money. 

The admission of the testimony that there is acustom, when money 
is to be lent to an individual, not to examine the records in the pro- 
bate court or in registries of death, to see whether the person who is 
to receive the money is dead, did the defendant no harm. If there 
had been no testimony on the subject, there would have been no evi- 
dence of negligence in failing to make such an examination. If there 
had been a special reason to seek evidence that Brown was living, it 
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would have been done better in other ways than by searching registries. 
Judgment on the verdict. 


ACTION ON A SEVERAL NOTE. 


Indorsee of note for $3,500 signed by 10 makers, containing provision that liability of 
each maker is limited to one-tenth of that sum, cannot maintain joint action on 
the note against all the makers. 





National Bank of Phoenixville v. Buckwalter et al, Supreme Court of Pa., March 5, 1906. 





Action by the National Bank of Phoenixville against ten makers, 
sued jointly, upon the following promissory note : 
















$3,500. Phoenixville, Pa., January 11, 1902. 

Six months after date we promise to pay to the order 

| of Tuxedo Pottery Co., of Phoenixville, Pa., at the Na- 
tional Bank of Phoenixville, 

POE SINS sini cca bacemanaxdnbeuies Dollars. 

Without defalcation, value received. 

/t ts agreed and distinctly understood that each of the 
| undersigned ts to be liable for only one-tenth of the above 
amount, viz., three hundred and fifty dollars. 
| This obligation ts given as collateral security for notes 
| discounted by said bank for said Pottery Company, or any 
renewals thereof to an amount not exceeding $3,500, and 
to remain in force as long as any of said notes are unpaid. 





(Signatures of ten makers.) 






There was a judgment non-suiting the bank. 
Held: The general rule of law is thus stated in I Parsons on Con- 
tracts, page 11: ‘‘ Whenever an obligation is undertaken by two_or 
more, or a right given to two or more, it is the general presumption 
of law that it is a joint obligation or right. Words of express joinder 
are not necessary for this purpose ; but, on the other hand, there 
should be words of severance, in order to procure a several responsi- 
bility or a several right.” 

So that had the writing terminated with the words ‘‘value receiv- 
ed” after the usual formal language of a promissory note, the presump- 
tion of law would have been that the obligation was joint. 

But when further on it expressly states that ‘‘it is agreed and dis- 
tinctly understood that each of the undersigned is to be liable for only 
one-tenth of the above amount ’’—$350—these are words of severance 
and make the responsibility of the signers several and not joint. Con- 
sequently, they could not be held liable in the present suit upon a 
verdict and judgment for the full amount $3,500, against each and all, 
while the liability of each is distinctly stated to be but one-tenth of 
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that sum. Again, if this were a joint obligation and nine of the oblig- 
ors should become insolvent, the remaining obligor would be re- 
sponsible for the whole amount, which would be contrary to the agree- 
ment, The liability of the defendants was several and not joint and 
consequently there could be no recovery against them in the present 
action. 


MATERIAL ALTERATION OF PROMISSORY NOTE. 


Where maker signs note with blank space after the word “at” so that the place of 
payment may be easily inserted, and the words “ First National Bank, Lafayette, 
Ind.” are inserted without the consent of the maker, prior to its negotiation to an 
innocent indorsee for value, the maker, by reason of his negligence, cannot set up 
the defense that the note had been materially altered as against such indorsee. 


Bowen v. Laird, Supreme Court of Indiana, May 8, 1906 


Leonard Laird executed a promissory note in the following form 





OTTERBIN, IND., October 21, 18Q0. 
One year........ after date..7..promise to pay to 
the order of Bernard F¥ Hunter. 
....One Hundred Forty four 
at.. 





Value received Interest at 8% per annum after due 
until paid. 
Leonard Laird. 


Before maturity and before same was indorsed to plaintiff, Abner 
T. Bowen, the words ‘‘ First National Bank, Lafayette, Ind.” were by 
some one unknown to plaintiff written upon said blank after the word 
‘‘at”’ in the same handwriting and with the same colored ink as the 
other written parts of said note. Thereafter and before maturity, the 
note was indorsed for value by the payees to plaintiff in the usual course 
of business without notice of any infirmity. 

In an action by the holder against the maker, the latter contended 
that the note had been materially altered without his consent, and was 
therefore void and unenforceable. 

Judgment for defendant is reversed. 

Held: Was the insertion of the words ‘‘ First National Bank, Lafay- 
ette, Ind.” before its assignment and without express authority from 
the maker such an alteration of the note as would render it void in the 
hands of an innocent holder for value? There is no doubt but the in- 
sertion of the words was a material alteration which invalidated the 
instrument-in the hands of the payees, effecting, as it did, a complete 
change in the character of the note. But the rule seems to be well 
established that if a person signs and delivers a paper in blank or partly 
in blank as to date, payee, where payable, and the like, and which 
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shows upon its face that such blanks must be filled to complete the 
paper in accordance with the general character of the instrument, the 
filling of such blank by the payee with words and figures appropriate 
and adequate, to supply the deficiency, is not such an alteration as will 
invalidate the paper as to one who takes it for value without notice— 
provided the insertion leaves the note fair upon its face and without 
marks or evidence to arouse the suspicions of a cautious man. 

The distinction which the decided weight of authority seems to make 
is this: When a note is, before delivery, made complete in accordance 
with its general character, and is free from words and unscored blanks 
reasonably indicating incompleteness, the unauthorized addition of 
words or figures by the filling of unoccupied blanks or parts of blanks, 
or otherwise, is such an alteration, if material, as will make the paper 
void in the hands of a forger or anyone claiming under him. Thusa 
note ‘‘ payable to the order of G. H. Fitzmaurice, at Covington, Ind.” 
was sufficient, as to place of payment, for a statutory note, and the in- 
sertion by the payee after delivery of the words ‘‘ The Farmers Bank” 
in the unoccupied space between the words ‘‘at”’ and ‘‘ Covington” 
was fatal to the instrument as against any holder. Cronkhite v. Nebe- 
ker, 81 Ind. 319. But where a note, in all other respects full and com- 
plete in its terms, was delivered to the payee reading ‘‘ payable at 
, it was held that the note imported upon its face an intention 
to make it negotiable, or to fix a place of payment, and the filling of 
the blank space and line after the word ‘‘at” with ‘*The First Na- 
tional Bank of Spencer” by the payee, did not invalidate the note as 
against an innocent assignee. 

The case under consideration falls within the latter class. Laird 
executed to Bernard and Hunter a perfect note except when delivered 
it contained the word ‘‘at” at the left end of the blank line and space 
extending across the paper. This word and line were unscored and 
unmarked and appeared in the instrument as indicating an intention 
to fix the place of payment but which had not been determined when 
the note was placed in the hands of the payee. Without cancellation, 
the word and line were meaningless upon any other theory. In any 
aspect Laird delivered his note with an uncancelled word and space 
which irresistibly suggested incompleteness in the instrument for 
want of the place of payment and which made it easy to effect an al- 
teration without exciting the suspicion of a reasonably cautious per- 
son. Therefore he was liable on it to aninnocent purchaser for value. 









SET-OFF OF BANKRUPT’S DEPOSIT AGAINST HIS NOTE. 


West v. Bank of Lahoma, Supreme Court of Oklahoma, Sept. 8, 1905. Rehearing denied Jan. 10, 1906. 


On May g, one Kasper Streich borrowed from the Bank of Lahoma 
$1,800 and executed his note therefor payable May 12, 1902. Streich 
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deposited the sum and was given credit. The note was secured by 
chattel mortgage. On May 13th, the bank, without realizing or waiv- 
ing its mortgage, knowing that Streich was insolvent, applied $1, 300 of 
the deposit toward part payment of the note and gave Streich credit 
on the note for that sum. An involuntary petition in bankruptcy 
was filed against Streich on May 16th, and on July 8th following he 
was adjudicated a bankrupt. The trustee in bankruptcy demanded 
the return of the $1,300 from the bank, and brought an action de- 
manding judgment for that sum with interest and costs. Judgment 
is rendered for the bank, it being 

Held: (1) As contemplated by the Bankruptcy Act of July 1, 1898, 
money is property, and the payment of money constitutes a transfer of 
property. 

(2) Where an insolvent person has money on deposit in a bank sub- 
ject to check, and also owes the bank upon a promissory note, upon 
such insolvent person being adjudged bankrupt, the bank is entitled to 
have the amount of the bankrupt’s deposit set off against the sum due 
on the promissory note, and to prove its claim against the bankrupt 
for the balance. 


(3) Where an insolvent person borrows money from a bank and 
executes his note therefor, and deposits the money in said bank, sub- 
ject to his check, such transaction does not constitute a preferential 
transfer under the Bankruptcy Act, and the bank may, before the de- 
positor is declared bankrupt, credit the amount of his deposit upon his 
debt due the bank, and such transaction will not entitle the trustee in 
bankruptcy to recover the amount of such deposit as a preference. 


NEGOTIABILITY OF COUPON MORTGAGE BONDS PAYABLE 
TO BEARER. 


Lembeck y. Jarvis Terminal Cold Storage Co., et al., Court of Errors and Appeals of New Jersey, June 
18, 1906. 


1. The title of bona fide holders of coupon mortgage bonds issued by 
a corporation and payable to the bearer, which are taken before ma- 
turity, is like the title to commercial paper so taken, good against all 
secret equities claimed by the corporation or a third party. 

2. A person claimed that there was an agreement between her and 
a corporation that she should have seven bonds of a proposed issue of 
$150,000 mortgage bonds. The seven bonds were never delivered to 
her or set apart for her, but the entire issue came to the hands of the 
holders for value, who received them without notice of the claim. 
Held that the title of the holders was complete. 

3. Since the act of 1902 (P. L. 1902, p. 459) providing that no cor- 
poration shall set up the defense of usury in an action brought against 
it to recover damages or enforce a remedy on any obligation executed 
by such corporation, no junior mortgagee can set up the defense of 
usury against an older mortgagee, as heis precluded from setting upa 
defense which the mortgagor could not interpose. 





NEW LEGISLATION. 
THE USE OF BANK TITLES IN MAINE. 


Chapter, 171, Laws of Maine, 1905, approved March 24, 1905. An act prohibiting the 
use of titles ordinarily applied to banks and trust companies by other than 
duly authorized banking corporations.* 


Be it enacted, etc. No person, partnership, association or corpora- 
tion, hereafter organized, excepting those duly authorized under the 
laws of this state or of the United States to conduct a bank or trust 
company business, shall use asa part of their name or title or as designat- 
ing their business, the word or words ‘‘ dank,” ‘‘savings,” ‘‘ savings 
bank,” “savings department,” trust,” ‘trust company,” ‘‘ banking” or 
‘trust and banking company,” or the plural of any such word or words 
in, or in connection with, any other business than that of a bank or 
trust company duly authorized as aforesaid. Any person, partner- 
ship, association or corporation violating the provisions of this section 
may be enjoined therefrom by any court having general equity juris- 
diction, on application of the bank examiner or of any person, corpora- 
tion or association injured or affected by such use, and any person or 
persons violating the provisions of this section either individually, as 
members of a co-partnership or as interested in any such corporation, 
may be punished on indictment by a fine not exceeding one thousand 
dollars or by imprisonment for not less than sixty days nor more than 
one year or by both fine and imprisonment. 


CASH RESERVE IN BANKS AND TRUST COMPANIES IN MAINE. 


Chapter 15, Laws of Maine, 1905. approved February 21, 1905. An act to amend 
Section 80 of Chapter 48 of the Revised Statutes, relating to the cash reserve 
in trust and banking companies.* 

Be it enacted, etc. 

Section 1. Section 80, Chapter 48 of the Revised Statutes is here- 
by amended by inserting after the words ‘‘national bank” in the 
eleventh line the words ‘‘or trust company created under the laws of 
this state, or from any trust company located in any of the other new 
England states or New York, approved by the bank examiner in writing ;” 
and by striking out the words ‘‘ /aw/u/ money” in the twelfth line and 
the words ‘‘or of this state” in the thirteenth line, and inserting in 
place thereof the words ‘‘ District of Columbia, and any of the New 
England states and the states of New York, Pennsylvania, Maryland, 
Ohio, Indiana, Kentucky, Michigan, Wisconsin, Minnesota, Iowa, 








* Not heretofore published in the BANKING LAW JOURNAL. 
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Illinois, Missouri, Kansas and Nebraska,” and otherwise changing 
form, so that said section, as amended, shall read as follows : 

‘*Section 80. Every trust and banking company having authority 
to receive money on deposit shall at all times have on hand in the 
lawful money or national bank notes of the United States, as a cash 
reserve, an amount equal to at least fifteen per cent. of the aggregate 
amount of its deposits which are subject to withdrawal upon demand 
or within ten days ; provided, that in lieu of such cash reserve, two- 
thirds of said fifteen per cent. may consist of balances payable on 
demand, due from any national bank or trust company created under 
the laws of this state, or from any trust company located in any of 
the other New England states or New York and approved by the bank 
examiner in writing ; and one-third of said fifteen per cent. may con- 
sist of the bonds of the United States, the District of Columbia, and 
any of the New England states, and the states of New York, Penn- 
sylvania, Maryland, Ohio, Indiana, Kentucky, Michigan, Wisconsin, 
Minnesota, Iowa, Illinois, Missouri, Kansas and Nebraska, the absolute 
property of such corporation. Whenever said reserve shall be below 
said percentage of such deposits, such corporation shall not further 
diminish the amount of its legal reserve by making any new loans 
until the required proportion between the aggregate amount of such 
deposits and its cash reserve shall be restored. All provisions of 
charters in conflict with this section are void. 


Nore.—The former law required a fifteen per cent. reserve in /aw/fu/ money of 
the United States; provided that in lieu of lawful money, two-thirds might consist 
of demand balances with any national bank, and one-third of lawful money and bonds 
of the United States and of Maine. 

The amendment allows national bank notes to be included in the fifteen percent, 
cash reserve of lawful money to be kept on hand; and changes the “in lieu’ of law- 
ful money proviso, so that instead of two-thirds consisting of balances in national 
banks solely, such two-thirds may consist of balances in national banks, or in trust 
companies created under the laws of Maine, or located in any other New England 
State or in New York, and approved by the bank examiner in writing. This approval 
of the bank examiner is a new provision and under it, national bank reserve deposit- 
ories will, it seems, have to be approved by him, as well as the trust company reserve 
depositories specified, which was not provided by the former law. The “in lieu” 
proviso as to the “ one-third”’ of the fifteen per cent. is changed from “‘ lawful money 
and bonds of the United States or of this state, to bonds solely, of the United States, 
the District of Columbia, any of the New England States, New York, Pennsylvania, 
Maryland, Ohio, Indiana, Kentucky, Michigan, Wisconsin, Minnesota, Iowa, Illinois, 
Missouri, Kansas and Nebraska. 





Savings and Trust Department 


DEVOTED TO MATTERS 


Of Especial Interest to Savings Banks and 


Trust Companies. 


EDITED BY WILLIAM HANHART, 


CONVENTION OF THE SAVINGS BANK SECTION. 


T"s annual meeting of the Savings Bank Section of the American 


Bankers’ Association was held at Schuyler Memorial Hall op- 

posite the Hotel Jefferson, St. Louis, Missouri on October 16, 

the day preceding the opening of the Convention of the main 
Association. The Convention was called to order at 10 a. m. by Chair- 
man Duff of Pittsburg, and the Section held an all day session with a 
mid-day recess. The attendance was exceptionally good and the in- 
terest taken in the proceedings most marked. After prayer by the 
Rev. A. H. Anderson of Christ Church Cathedral, the delegates were 
welcomed by Breckinridge Jones, President of the Mississippi Valley 
Trust Company of St. Louis. The welcome was responded to by the 
Chairman, who then made his annual address outlining in detail the 
work of the Section during the year. The report of the Executive 
Committee was then read by its Chairman, Lucius Teter of Chicago. 
The following amendments to the Constitution were proposed: 

Section 1. The administration of the affairs of this Section shall be vested in a 
President and First Vice-President of the Section, and an Executive Committee of 
nine members, who shall serve until their successors are chosen or appointed. 

Section 2. The President and First Vice-President shall also be members ex- 
officio of the Executive Committee. 

Section 3. No President nor first vice-President nor retiring member of the Exe- 
cutive Committee shall be eligible for re-electlon for a period of one year after the ex- 
piration of his term of office. 

Section 4. The Executive Committee shall select its own Chairman from among 
its members, and shall also select a Secretary of the Sectibn, who may or may not be 
a member of the Section. 

Section 5. The Executive Committee shall as soon as may be after their organi- 
zation, divide themselves by ballot into three classes of equal number designated as 
the first, second and third class, of which the first class shall remain in office one year, 
the second class two years, and the third class three years, and at each annual elec- 
tion members of the Executive Committee shall be elected for a term of three years 
to fill the vacancies of the retiring class. 

Section 6. The Executive Committee shall have power to fill vacancies until the 
next annual meeting,and may adopt all necessary rules for the business of this section. 

Section 7. The Ex-Chairman and ex-Presidents of the Section, if still members of 
the Association, shall be members ex-officio of the Executive Committee. 

Section 8. Each State having not less than ten Savings institutions, mem- 
bers of the American Bankers’ Association, shall be entitled to a vice-President of the 
Section; such Vice-Presidents to act generally in an advisory capacity to the Execu- 
tive Committee, but not to be entitled to vote. 
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After discussion these amendments were adopted, as was also the 
following resolution: 

Whereas, There is to be presented at the annual convention of the American 

Bankers’ Association an amendment to the Constitution providing for increased mem- 


bership in the Executive Council by election of three representatives by each of the 
several sections. 


Whereas, the Savings Bank Section considers such representation as needful and 
desirable, 


Be it therefore Resolved, That if said amendment is adopted by the general con- 
vention, the representatives of the Savings Bank Section, be the President, First Vice- 
President and Chairman of the Executive Committee of said Section, as elected at 
every annual meeting. 

The report of the Secretary was read and showed an increase in 
membership from 734 the total membership at the time of the Con- 
vention of 1905 to 1,033 to the first of September, 1906. 

The report of the Committee on Printed Forms was made by its 
Chairman, Mr. Latimer, and described the success which had attended 
the publication of the book containing the collection of printed forms. 

The report of the Committee on Statistics was made by the Sec- 
retary, Mr. Hanhart. The report showed repeated attempts to ob- 
tain statistics from the members, but that the result was unsatisfactory. 

The Committee on Joint and Trust Accounts madea report through 
Mr. George C. Burgwin, of Pittsburgh, Chairman. This report gave 
the results of much industry in collecting information and recom- 
mended the adoption of the following resolution: 

Resolved, 1. That Committee on Trust Accounts and Joint Accounts be continued. 

2. That each Vice-President of this Association be directed to communicate with 
every savings bank in his state asking for a statement of the manner in which such 
bank handles trust accounts and joint accounts and for an opinion from the legal ad- 


viser of each bank as to the status and liability of the bank in such state handling these 
accounts. 


3. That the respective Vice-Presidents be directed to transmit these reports to 
this Committee and the Committee be directed to collate and digest these statements 
and opinions and report their conclusions and recommendations to next Convention. 

The report was received and the Committee continued. Several 
valuable papers were read during the session as follows: 

“The Educational and Practical Work of the Savings Bank Section.’”” Address 
by Hon. Myron T. Herrick, of Cleveland, Ohio. 

“Judicious Advertising for Savings Banks.” F.R. Morison, of Cleveland, Ohio. 

“Sociology of Savings.” Geo. E. Allen, Esq., Professor of New York University. 

“System in Savings Banks.” Address by Wm. M. Hayden, President Eutaw Sav- 
ings Bank of Baltimore, Md. 


“Evolution of the Depositors’ Ledger” Address by Col. Chas. E. Sprague, Presi- 
dent, Union Dime Savings Institution, of New York. 


“The Savings Department of a Trust Company” Address by Thornton Cooke, 
Treasurer, Fidelity Trust Company, Kansas City, Mo. 

“Legal Aspects of Payment to Survivor of Joint Account.” Address by Thomas B. 
Paton, Editor Banking Law Journal, Honorary Counsel to Savings Bank Section.” 

The following officers were unanimously elected for the ensuing 
year: President, G. Byron Latimer, Secretary of the Irving Savings 
Institution of New York; First Vice-President, Lucius Teter, Cashier 
Chicago Savings Bank: and three members of the Executive Commit- 
tee elected were William R. Creer, Secretary of the Cleveland Savings 
& Loan Co.; William F. Burns, Cashier of the Williamsburgh Savings 
Bank & Trust Co. of Brooklyn, and H. L. Chapman, Vice-President 
of the Peoples Savings Bank & Trust Co., of Moline, Illinois. 

The Savings Bank Section is represented on the Executive Council 
of the American Bankers’ Association by G. Byron Latimer of New 
York, Louis Teter of Chicago, and J. H. Johnson of Detroit. 





EVOLUTION OF THE DEPOSITORS’ LEDGER. 


BY CHARLES E, SPRAGUE, PRESIDENT UNION DIME SAVINGS INSTITUTION, 
NEW YORK CITY. * 


A GLANCE at the first savings bank ledger to which I put pen 
thirty-six years ago suggests the thought that the art of book- 
keeping has been almost completely transformed during that 
time. While the science of accounts remains the same in its im- 

mutable principles, the mechanics of the art has vastly improved, 
partly thru actual invention and partly thru the rejection of traditional 
formalities. ~ 

The old ledger which lies before me was a ponderous volume con- 
taining 5000 spaces, 4 to the page. The idea of a big book was one 
strongly imprest on the mind of the old-school bookkeeper; like Cap'n 
Cuttle, who ‘‘made it a point of duty to read none but very large 
books on a Sunday.” 

The arrangement of columns was as follows: date; by or to; drafts; 
deposits. The second column may need explanation. It was con- 
sidered essential that the propositions ‘‘ By” or ‘‘To” should precede 
all transactions, as abbreviations of the phrases ‘‘By Cash” and ‘‘ To 
Cash,” without which ceremonial words no orthodox double entry book- 
keeping was supposed possible. This superstition lingers still to some 
extent, especially in England, where a few accountants even make up 
balance sheets headed ‘‘ Liabilities” on the left and ‘‘ Assets” on the 
right, with a ‘‘To”’ prefixt to each liability and a ‘‘ By” before each 
asset, thus apparently making the liabilities into debtors and the assets 
into creditors. 

The oldest savings bank in the State of New York was from the 
beginning bold enough to abbreviate these mystic words and reduced 
them to the letters B and T. An old porter infused some common 
sense into these initials by explaining that B stood for what they 
Bought and T what they Took away. In course of time, however, 
these venerable relics fell into disuse and it was found that the place 
in the column was sufficient distinction. 

While there was room for ‘‘ by’s”’ and ‘‘to’s”’ there was none for 
a balance column, and this contrivance, now deemed indispensable, 
was unknown. If the paying teller wisht to know the balance of an 
account, each side had to be added in pencil and the difference obtained 
by subtraction. There was no check on the accuracy of this opera- 
tion. But for the annual trial-balance a more elaborate method was 
used. The depositor was debited ‘‘To Bal.,” the sums of the two 
sides were written down with a red line above and two red lines below, 


* Simplified spelling used. 
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then the balance was brought down ‘‘ By Bal.” Four sets of figures 
were thus written where now one suffices. 

By the process of evolution this formula became reduced to a single 
red line with the credit balance below it, eliminating the debit entry 
and the two footings. Some banks went a little further and required 
that a balance should be struck every few lines without waiting for 
the trial-balance time. 

This trial-balance was certainly a trial, but it seldom or never proved 
a balance. After going over the same figures several times in the 
same order (which is the surest way zo¢ to find an error) there was 
always a residue of difference, more or less, which was finally ‘‘ given 
up”’ as a hopeless mystery. 

This plan of frequently bringing down a balance in the account 
was a first step in the evolution of the perpetual balance-column now 
almost universal. 

But the way in which the entries in the ledger were made was even 
more archaic (as compared with modern ideas) than the actual form 
of the book. The ‘‘big book”’ was an obsession which held dominion 
here also. There were tickets, as now, for each deposit and each draft, 
but these were only transcribed into two big books and then never 
used again. The posting was done from book to book; how else could 
it be ‘‘book”’-keeping ? In an extreme case the original figures might 
be about four feet from the place where they were entered. After 
finding the place of the account, perhaps tracing its course thru several 
unfilled spaces to which it had been carried, the eye and finger had to 
recur to the deposit book or draft book to make sure of the number and 
name, then back to the account, carrying the amount as a precious 
burden, sometimes spilling it on the way, and usually making the 
voyage across the expanse of those two big books two or three times, 
till it finally reacht the haven where it would be. 

Some irreverent and radical spirit among the clerks proposed to 
take the ticket in his hand and thence write the amount in the ledger, 
but this was frowned upon by the conservatives. First, no one had 
ever done so; second, it was not according to the definition of the 
word ‘‘posting;”’ third, it ‘‘might not be safe.” Every improvement 
is always characterized as ‘‘ unsafe.” But the innovator did his posting 
from the ticket to the ledger, and then verified the tickets from the 
deposit or draft book. On the second day he found an error in the 
deposit book which had been counterbalanced by an error in the cash, 
and it was concluded that short-distance posting was quite as safe as 
the long-range work from the book. And now nearly everyone posts 
from the ticket. 

Many accounts overflowed the boundaries of the original space 
allotted to them and had to be carried into the unused portion of the 
territory of some short-lived depositor nearby, and so on, until the 
complication became inextricable and fruitful in postings to the wrong 
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account. Finally this became intolerable, and the space so exhausted 
that all the surviving accounts had to be carried to a nice big 
new book. This was one of the most irksome of jobs, and nobody 
wanted it. 

This difficulty of ‘‘carried”’ accounts was to a limited extent over- 
come by a device, introduced in some banks, consisting of spare columns 
on each page or pair of pages, to which accounts were first carried 
when their original space had been filled. This postponed the evil 
day but did not abolish it. 

Many attempts were made to adopt the horizontal, or Boston, ledger 
to savings bank use, but the experiment showed that the disparity be- 
tween accounts, some very active and others entirely dormant, made 
this plan more space-wasteful than the old one. 

Such was the ledger in the days of my youth. Time and the need 
of saving labor have Jaid violent hands upon it and torn it into com- 
ponent leaves. The old definition of a book was acollection of leaves 
held together by a binding so that none could be removed. In the 
modern sense it is still a collection of leaves, but their removability is 
a virtue rather than a defect. If they are bound at all, it is in a binder 
which allows the removal of defunct leaves; or, instead of a binding, 
they are loose in a drawer, confined, if at all, by a rodalone. This 
looseness may have some disadvantages, as claimed by those who have 
never tried it; I have never heard any of those who had actually in- 
stalled it making these complaints of its dangers. On the other hand, 
it has such great advantages that they outweigh the drawbacks of 
the possibility of loss or misplacement of a leaf or card or the fabrica- 
tion of a page for the concealment of fraud. The latter may be guarded 
against by having the depositors’ own signature at the top of the card, 
taken at the same time as the signature card. Then absolute forgery 
would be the only means for such fraudulent substitution with the 
constant risk of detection thru comparison with genuine signatures. I 
don’t think a defrauder would be apt to take this risk, but would use 
the eraser, to which the bound book is equally subject. 

In the daily work of posting, the comparativly recent accounts can 
probably be found and posted a little more rapidly with the bound 
book than with cards or loose leaves, but in a section of older accounts 
where the cards or loose leaves represent only open accounts, the 
closed ones having been eliminated and filed elsewhere, the book will 
take much longer to post. But the greatest advantage is seen in the 
two periodical operations of balancing and of crediting interest, which 
tax the energies of the staff most severly. Instead of searching for 
the next account in a wilderness of dead-wood, it is right at hand the 
instant its predecessor has been turned down and the work proceeds 
without hesitation. Hesitation constitutes in any process the greater 
part of the difference between slow and swift operation. 

Again, the tedious task of opening transfer ledgers is completely 
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abolisht, and with it the referring back to previous ledgers for inter- 
est or for information. As long as the account remains open, its cards 
or leaves aé initio remain all together in the open ledger; when closed 
they all repose together in the file of dead accounts; in either case the 
record is unbroken. 

It seems, therefore, to be a settled fact that the modern ledger con- 
sists of separate pieces of paper, one for each separate account, and 
united in either two ways; (1) the Card Ledger, the accounts standing 
on edge in drawers like the library catalog; (2) the Loose-Leaf Led- 
ger, the accounts temporarily but firmly held together by some me- 
chanical device. Ideally, there would seem to be much merit in the 
loose-leaf plan; but practically, I have never yet seen a device of the 
kind which would approach the card ledger in utility and convenience, 
assuming the conditions to be those of one of our mutual saving banks 
as to number of transactions and minimum initial space required by 
each account. Ingenuity will have to wrestle with the problem still 
further. 

The form of the account itself has also been somewhat modified, 
and it now always embraces the following columns; Deposits, Drafts 
Date and Balance. The great majority of the forms shown in various 
orders. Comparatively few contain, also, a column for interest credits 
as distinguisht from cash credits, and where interest is immediately 
credited and added to principal the utility of the interest column is 
not very apparent. 

Still more change has taken place in the methods of posting, Al- 
most universally the original tickets are used for the source of the 
entries. The old deposit and draft books, so far as they served as a 
standard for balancing the cash, are replaced by lists of amounts with- 
out number or name, rapidly written up by machine from the tickets. 
In some large institutions these lists are still made in handwriting, but 
are sectional lists which serve the further purpose of a test of the post- 
ing. They contain the number and name, also two money columns, 
the furthest of which is alone filled, and at the close of the day is torn 
off and retained by the teller. After the section has been posted from 
the tickets, the two skeleton lists for that section, one containing the 
deposits and one the drafts for that particular section, are taken in 
hand for the purpose of verifying the postings. Turning to the res- 
pectiv accounts, the amount there found is copied off into the proper 
line of the list; when this has been done in every case and all the lines 
added up, the total of each agree with the total of the portion retained 
by the teller. If it does not agree, the error is quickly located by 
placing the torn-off strip opposit to where it was torn from. 

This method insures the accuracy of the posting, but not neces- 
sarily that of the balance. It is vitally important that the balance 
should be correct, more important than that the transactions should 
be correctly posted. 

An extension of the slip method has therefore been made by some 





SAVINGS AND TRUST DEPARTMENT. 825 


banks in adding two more columns entitled ‘‘Old Balance” and ‘‘New 
Balance.’’ When these columns have been filled, then the difference 
of their footings will, if the balances are correctly made, equal the 
total deposits in case of those accounts where deposits have occurred 
and the total of the drafts as to the accounts drawn upon. 

This plan is effectiv, but somewhat tedious as it involves entering 
and footing a great many figures. Another method excists which does 
not seem to be very generally known and which has been named 
‘‘ Balance Posting.” Apparently it provides exactly the same security 
against error as the one last described but with much less labor. 

In balance posting, the first step is taken by the use of the tickets, 
but in a peculiar way. Nothing whatever is entered in the debit and 
credit columns but the new balance is written down under the old one. 
Thus if the previous balance is $29. 25 and the transaction is a deposit of 
$5.60, the new balance $34.85 is written down below the $29. 25. 

When all the transactions have thus been applied to increasing or 
reducing the balances, the testing takes place. For this purpose sheets 
are provided ruled for the number, name, debits, credits. From the 
tickets, assorted numerically and groupt sectionally, the numbers and 
three letters of the surname are written in order, but no amounts what- 
ever. The tickets are then turned in to the chief bookkeeper. The 
testing clerk turns to the numbers in succession, completes the name 
(which compels him to attend to that feature) and infers whether the 
transaction was a deposit (which increases the balance) or a draft 
(which decreases it) and by mentally subtracting ascertains its amount, 
which he posts to its proper column in the ledger. He (or another, 
for sometimes it is thought best to make this a separate operation) 
also inserts the same amounts in the columns of the test sheets. 

The chief bookkeeper then compares these test sheets with the 
original tickets, discovering any error whether of balance or of transac- 
tion. Finally, he adds up all the test sheets keeping a separate total 
of each section, and aggregating the whole proves the results with the 
tellers’ reports of the day. 

It is almost miraculous if any error remains undiscovered in the 
day’s work after this reverse process, beginning with the balance and 
working back to the transactions. 

The semi-annual trial balance is facilitated by knowing in advance 
what amount of balance should be contained in each section of the 
entire work, and proving each one separately. 


To summarize the peculiarities of the modern depositors ledger : 

1. Moveable cards or leaves instead of a rigid book. 

2. A perpetual balance column. 

3. Postings from the original slip. 

4. Verification by an independent method, not by simply check- 
ing over. 

5. Dividing the entire set of accounts into a number of sections so 
that each can be balanced separately. 





LEGAL ASPECT OF PAYMENT TO SURVIVOR 
OF JOINT ACCOUNT. 


ADDRESS BY THOMAS B. PATON BEFORE SAVINGS BANK SECTION, 


PROPOSE to confine my remarks to the single inquiry whether, by 
the terms of a deposit account made payable to both, or either, or 
to the survivor, a savings bank may safely pay the balance of ac- 
count to the survivor, after learning of the death of the other party, 

in the absence of notice of adverse claim by representatives of the 
deceased. 

Savings bank accounts opened in the names of two persons pay- 
able to either or payable to either or the survivor, whether originally 
thus opened or afterwards so constituted by the addition of a second 
name to a single account, may either be owned by one of such persons 
singly or by both jointly. An account in precisely the same form of 
entry may, under one state of tacts, represent joint ownership of both 
parties and under another state of facts, represent sole ownership by 
one of them only. 

The courts have been called upon in numerous cases to decide the 
question of ownership as between the survivor and the legal repre- 
sentative of the decedent. In the case of husband and wife accounts, 
the form of the account is held in some states to be evidence of joint 
ownership, or of ownership by the entireties and that the survivor is 
entitled tothe whole; but not so in all states. It has also been suggested 
in one or two cases that an account in two names, other than husband 
and wife, payable to either or the survivor, is prima facie evidence of 
joint ownership, or creates a presumption of joint ownership, subject 
however to be negatived by contrary facts. In the great majority of 
cases, the intention and acts of the parties, outside the form of the ac- 
count is thecontrolling consideration. The bank cannot know whether 
the survivor is or is not joint owner, entitled to the fund by right of 
survivorship, or whether the deceased was the sole owner of the de- 
posit. The terms of the deposit entry are not conclusive and the con- 
trolling outside facts are entirely beyond its knowledge; they may be 
developed only after a trial and the cross-examination of witnesses, 
and the verdict and judgment as to ownership, may be reversed by a 
higher court. Clearly the bank cannot know or determine this off-hand. 

Then is the bank safe in paying the survivor, according to the terms 
of the deposit, in every case, although subsequently developed facts in 
numerous cases where payment has been so made, will establish that the 
survivor was not entitled to the money and that ownership of the de- 
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posit was in the estate of the deceased depositor? Banks generally 
regard it as perfectly safe to pay the survivor according to the terms 
of the deposit, irrespective of the question of ultimate ownership. I 
quote the opinion of a prominent savings bank attorney to this effect: 
‘‘The entry of account on the books of the bank, and the issue of the 
pass book, constitute a contract between the bank and the parties 
making the deposit. If the books of the bank show that the deposit 
is made payable to both, or either, or to the survivor, that is the con- 
tract and the bank is protected by its payment in accordance with the 
terms of the contract, and after the death of one it can safely pay the 
survivor. The question of the ownership of the money as between 
the parties, is a question the bank has nothing todo with. The bank 
never pays any attention to the ownership; it is simply a question with 
the bank to whom they can properly pay the money under the terms 
of the deposit. The fact that the bank has paid one of the depositors 
does not, inany way, affect the rights as between the depositors them- 
selves. If, as between themselves, one depositor hasdrawn out more 
money than he should have drawn out, the remedy of the other is by 
a suit against the depositor who has drawn out the money, and not 
against the bank, as the bank, under the terms of the deposit, has 
properly paid outthe money. This is a matter of contract and the 
bank is protected as long as it follows its contract.” 

This view seems to be supported by the language of the New York 
Court of Appeals in the Mulcahey case, 89 N. Y. 435, where it says: 
‘*The principle seems to be settled that the right of action on a bond 
held by two joint obligees, or on a promise for the payment of money 
to two joint promisees, vests on the death of one in the survivor, but 
the right of the deceased obligee or promisee is not extinguished by 
his death. The survivor will hold the security, and the proceeds, as 
trustee to the extent of the interest of the deceased joint obligee or 
promisee in the debt or fund.”’ 

But is it clear, beyond question, that the bank is safe in paying the 
survivor in every case according to the terms of the deposit? I have 
been unable to find a single case wherein this precise question has 
been the point at issue, or made the subject of decision, in an action 
against a bank by the representatives of a decedent, sole owner of a 
deposit payable to either or the survivor, after the bank had paid away 
the deposit to the survivor, according to the terms of the deposit, such 
survivor having in reality no right of ownership in the. money and 
having made away with it so that recourse upon him would be futile. 
We all know that in the case of an ordinary bank account, death of 
the depositor stops its payment. The bank is under contract with its 
depositor A to pay his checks according to his authority and direc- 
tion. The depositor issues his checks payable to B and to C. By 
virtue of its contract the bank agrees to pay the deposit to B and to C 
when the checks are presented. But before presentment of the checks 
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A dies and of his death the bank is aware. The effect of A’s death is 
to cancel the authority of the bank to pay Band C. The bank’s con- 
tract to pay B and C cannot now be performed. How isa savings 
bank account payable to A or B or the survivor where A is single 
owner and dies, to be differentiated? The bank’s contract is to pay 
either or the survivor, but the survivor is not owner and whatever 
authority he had to receive payment, not being coupled with an in- 
terest, has been terminated by A’s death. 

In a Maryland case, Gorman V. Gorman, 87 Md. 338, the deposit 
was ‘‘A and B joint owners payable to the order of either or the 
survivor.”’ Upon A’s death, under the facts of the case, the deposit 
was held to belong to A’s estate and not to the survivor. Discussing 
the question whether in such a case the bank would have been pro- 
tected in paying the survivor according to the terms of the deposit— 
which question was not, however, a point at issue in the case as the 
bank had not paid the survivor—the court used this language: ‘‘ As 
between depositor and bank, perhaps the entry in the bank book might 
be conclusive, and if the bank had paid the money according to the 
terms of the entry it might be protected; but as between the depositor 
or her executor and the niece (survivor) the entry is not conclusive. 
It is a fact to be considered in connection with the other circumstances 
of the case to determine the donor’s intention.” This language in- 
dicates that while the Maryland court was of opinion that the bank 
‘*might”’ be protected in paying the survivor, it was not certain upon 
the point and regarded the question as more or less doubtful. 

There would seem, then, to be a possible danger or risk in making 
payment to a survivor according to the terms of a deposit account 
where such survivor had no ownership in the deposit but a mere 
authority to draw which would be terminated by the death of the real 
owner and, in view of the absence of controlling authority upon this 
important question, it would seem to be desirable in the interest of 
the bank’s safety, that a short form of statute be enacted in the dif- 
ferent states, conferring authority on a bank to pay the survivor of a 
joint account, which would protect the bank beyond all question in 
making the payment, and relegate the question of ultimate ownership 
as between the survivor and the estate, or creditors, of the decedent 
to a direct proceeding between the interested parties as to which the 
bank should have no concern. At the last Convention of this section 
I suggested such a statute and the subject was debated pro and con. 
Since then the legislature of New Jersey has enacted a statute of this 
character during the present year, being the first of the states so to 
do. At the convention of the Washington Bankers’ Association, held 
this year, a resolution was adopted calling for the enactment of such 
a statute in that state, and the same thing is being actively agitated 
by the bankers in Montana. 
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OF 


LECTURES ON COMMERCIAL LAW, 


Delivered during Season of 1905-1906 before New York Chapter 
by Thomas B. Paton, of the New York Bar, 


LECTURE XII. PLEDGES AND COLLATERAL SECURITY. 


1. WHAT IS A PLEDGE? 
2. PLEDGE IS DEPENDENT ON POSSESSION, 
3. EXTENT OF PLEDGEE’S LIEN. 
4. PLEDGE OF STOLEN PROPERTY. 
5. USE OF PLEDGED PROPERTY. 
6. PLEDGE OF COMMERCIAL PAPER, 
7. DEMAND AND NOTICE TO PLEDGOR. 


/ 


N BANKING many loans are made on mere personal security by the discount of 
promissory notes and other negotiable paper, generally having two names of res- 


ponsible parties liable for its payment. But in many casesthe security of personal 
names is not regarded as sufficient, and property is pledged to a bank as security for 


money loaned by it. 
WHAT IS A PLEDGE? 

A pledge is a delivery or deposit of personal property as security for a loan or 
debt or engagement, to be kept until the debt is paid or the engagement performed, 
with an implied power of sale upon default. Where the debt is not paid, the pledgee 
has an implied authority to sell the pledge and reimburse himself for the debt, but he 
must first give notice to the pledgor of the time and place of sale, who has a right to 
redeem until the sale is actually made. 

In the case of the pledge of commercial paper, the power of the pledgee is not to 
sell, but to collect, in the absence of an express agreement. 

Generally in commercial and banking transactions, the contract and terms of the 
pledge and power of sale are matter of express agreement. 

In recent years the term collateral security has come into general use to desig- 
nate negotiable paper, corporate stock or other incorporeal personalty which is pledged, 
as distinguished from a pledge of corporeal chattels. 

Delivery to and possession of the property by the pledgee is essential to the ex- 
istence of a pledge; but the possession may be according to the nature of the subject. 
It was at one time questioned whether incorporeal things like debts, stocks, bills of 
lading representing goods, etc., were proper subjects of pledge. But in all these cases 
the delivery of the means of possession—the documentary evidence of title—is equiva- 
ent to actual possession. 

Property already in the hands of a pledgee as collateral security may be pledged 
for a further loan without any further delivery of it. A bank loaned money to a 
borrower, for which it held his notes, payable on demand, secured by shares of 
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stock named in the notes. He applied for discount of his unsecured draft and the 
bank said it must have security. The borrower said: ‘‘The bank holds all my stocks 
and they are security for all my discounts and this draft.” The proceeds of the draft 
were then placed to his credit. A subsequent dispute arose between assignees of the 
stocks and the bank as to its right to hold them for the last discount. The court held 
the stocks were repledged for the last discount, and, being already in possession of 
the bank, the agreement that they should be retained for a certain new debt was 
sufficient. (9 Bosw. 532; 37 N. Y. 540). 

What is the difference between a pledge and a mortgage? In case of a mort- 
gage the title is transferred; in a pledge, the possession is transferred and the title 
retained. A mortgage transfers the title, subject to a right of redemption in the 
mortgagor. A pledge transfers the possession, and the pledgee has but a right to de- 
tain the property for his security, with authority on default to sell, after due notice, 
or, in the case of commercial paper, to collect. A mortgagor may retain possession; 
a pledgor cannot retain possession. 

PLEDGE IS DEPENDENT ON POSSESSION. 

A pledgee only retains his lien by retaining possession of the pledged property, 
and when he delivers up his possession, the lien ceases (65 N. Y. 601). But a re- 
delivery of collaterals to the pledgor that he may enforce or dispose of them as agent 
of the pledgee, will not be a loss of the pledge. Warehouse receipts and bills of lad- 
ing, pledged with bankers, are often delivered up to the pledgor under trust receipts 
or agreements that the property will be sold as agent for the banker. This is not a 
forfeiture of the banker's rights as pledgee (31 Abb. N. C. 3; 7; 21.) 

EXTENT OF PLEDGEE’S LIEN. 

Property or securities pledged for a particular debt or loan does not give th« 
pledgee a right to hold for any other debt, in the absence of special agreement. But 
banks generally make agreements, in the form of collateral notes, that collateral 
pledged for a particular loan may be held for any other indebtedness of the pledgor 

An $8,000 note was given a banker for a loan. Twenty $1,000 railroad bonds 
were pledged specifically for payment of the note. At maturity, the maker tendered 
the amount and interest and demanded the bonds. The banker refused to deliver the 
collateral unless the maker would pay another debt due him. The court held the 
banker had no right to retain the bonds as security for a distinct and independent debt 
in the absence of an agreement between the parties (go N. Y. 442). 

Many forms of agreements contained in collateral notes have come before the 
courts for consideration as to whether they were sufficient in scope of provision to 
cover other indebtedness than that for which the note was given. 

The First National of Batavia made loans to a man named Jones. Jones put up 
certain securities. The form of the pledge was: “As security for the payment of any 
and all indebtedaess which the said James H. Jones now owes, or may hereafter owe 
at the First National Bank of Batavia, and as a continual security therefor to the 
amount of $7,500." The bank sought to hold the security for a debt of the firm 
of Jones & House. The court held the securities were pledged only for the individual 
indebtedness of Jones, and his liability for the firm obligations was not such an in- 
debtedness (38 Hun 57). 

The Bank of Buffalo took a pledge of securities “for the payment of all notes, 
checks or bills of exchange thereafter made, drawn, indorsed or accepted by Thompson, 
and discounted by the bank for his benefit, and also for the payment of all sums of 
money which shall at any time be due and owing by him to the bank upon any ac- 
count whatever.” Thompson made and indorsed his notes in the name of a firm of 
which he was a member, which the bank discounted. Held: The agreement of pledge 


‘ 
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was not broad enough to cover these. Reason: In the commercial sense, the obliga- 
tion of a firm is not the obligation of a member, and the language of the agreement 
would not be understood as broad enough to cover the indebtedness of a firm of 
which Thompson was a member, and for whose debts, jointly with the other mem- 
bers ofthe firm, he could be made responsible (121 N. Y. 280.) 

William Fullerton obtained a $2,000 loan from the Chatham Bank, and gave his 
demand note, which provided “as collateral security for the payment of the above 
note, and of any and every other indebtedness or liability, due or to become due which 
may exist o# my Part to the Chatham National Bank, I have deposited with the said 
bank $4,000 first mortgage railroad bonds”—giving power of sale on non-payment, 
without notice, etc. Held: An existing debt to the bank of Fullerton’s firm was not 
covered. The words “on my part” exclude a joint obligation of the firm. ‘Had the 
intention been to cover that indebtedness, it would not have been allowed to lurk in 
equivocal phraseology, but would have been declared in the explicit terms exacted by 
ordinary prudence and habitual with bank officers. Bank officers are not wont to 
advance money upon an ambiguity.” It was also held in this case that the agree- 
ment of pledge did not cover a note afterwards made by one Mott, indorsed by Ful- 
lerton, discounted by the bank and the proceeds placed to Fullerton’s personal ac- 
count. Had the security been intended to cover future indebtedness, the bank in 
drawing the agreement would have so specifically provided (17 Misc. 529). 

Talmage’s Sons, customers of the Bank of America, procured a loan January 22, 
1896, of $35,000 on a collateral note, pledging certain securities. The note prom- 
ised payment on demand with 6 ¢ interest and provided: “Having deposited with the 
said bank as collateral security for the payment of this or anxy other lability or lia- 
bilities of the undersigned to the satd bank,due or to become dueor which may hereafter 
be contracted or existing the following property,” etc. The New York Life Insurance & 
Trust Co. held a $5,000 note of Talmage’s Sons, due March 4, 1896, payable at the Bank 
of America, which on that day was presented and dishonored. On the same day the 
Bank of America purchased this note of the New York Life Insurance & Trust Co., 
and sought to hold the pledged property for the $5,000 in addition to the $35,000. 
Talmage’s Sons assigned March 6, 1896. The Court of Appeals would not construe 
the provision as covering the $5,000 note. It construed it against the bank, and to 
mean liabilities to the bank which resulted from transactions between Talmage and 
the bank, or transactions which came into the bank’s hands in the ordinary course of 
business; the court held the agreement included only liabilities to the bank arising 
out of the ordinary course of business and not all claims or liabilities to third parties 
which the bank might see fit to purchase. There was no intention shown in the con- 
tract to cover payment of debts of the customer to third persons, purchased by the 
bank. The Appellate Division had held the word “existing” covered this purchased 
note. The Court of Appeals held not. It said: “It is quite obvious that the words 
‘may hereafter be contracted or existing’ were intended to include liabilities which 
had matured, those which had not matured, those which might thereafter be con- 
tracted or thereafter exist although previously contracted, or those founded upon im- 
plied liabilities arising out of transactions between them, as in the case of a dishonored 
check or note deposited, or an overdraft from which a liability to make an account 
good would be implied. All these would he /zadz/stzes to the bank, while the $5,000 
note was not a iiability to the bank but to another corporation, to the rights of which 
the bank had succeeded. To hold that by the language of this agreement the parties 
contemplated giving security to the bank for any and all claims which it might pur- 
chase, would be to extend the security to all the outstanding debts of the assignors 
which the bank might have the ability and be willing to buy. That the parties in- 
tended any such effect by the words employed we do not believe. Their minds never 
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met upon a provision which would include any such outside transactions, and no 
such result could have been intended” (160 N. Y. 549). 
PLEDGE OF STOLEN PROPERTY. 

A pledge of stolen property, of course, confers no rights upon the pledgee unless 
the property is a negotiable instrument for the payment of money, or a negotiable se- 
curity such as a stock certificate, in such form as to be transferable by the bearer or 
one not the owner. 

Among the securities stolen in the million dollar robbery of the Manhattan Sav 
ings Institution in October, 1878, were certain municipal bonds of Yonkers, acquired 
by that bank in 1876, not due until 1899. These bonds recited: ‘The city of Yonkers 
* * * is justly indebted to ———- or——— inthe sum of $1,000, which the said city 
of Yonkers promises to pay at the office of the City Treasurer on the first day of 
April, 1899 with interest,” etc. The bonds had coupons attached. The stolen se- 
curities were widely advertised. In April, 1896, George H. Pell, one of the customers 
of the National Exchange Bank, pledged nine of these bonds as collateral security for 
a note of $7,500. The first knowledge the bank had that they were stolen came 
through correspondence with the City Clerk of Yonkers after making the loan. Pell 
was an ex-convict, and had been a man of bad reputation, but this fact was unknown 
to the bank, which had had several transactions with him as a depositor in a legiti- 
mate way. The Manhattan Savings Institution sued the National Exchange Bank to 
recover the stolen property, free from its claim of lien or pledge. The main question 
in controversy was whether the bonds were negotiable. It was contended they were 
non-negotiable because (1) there was no payee named, (2) they were registered in the 
books of the city of Yonkers which issued them, and they so stated (3) they were 
under seal. But the Court of Appeals held the bonds negotiable. The seal did not 
affect the negotiability of a municipal bond. The omission of the payee’s name was 
not a defect which affected negotiability. They were intentionally issued in such form, 
and a bona fide holder had authority to fill the blank. They were payable to bearer 
until filled in. Concerning registration, the court held that legislative requirement 
of registration of these bonds was in the nature of a measure for the protection of the 
city and for a record showing amount of each issue and the due date. The legis- 
lature did not require the bonds to be issued to registered payees or issued as registered 
bonds, in contradistinction to coupon bonds, and to be non-negotiable in character. 
The Manhattan bank had power to fill in the payee blank and protect the bonds, but 
chose to leave them blank. It was further held that the pledgee bank was a bona fide 
holder. There was nothing in the facts which impeached its good faith or put it on 
inquiry (170 N. Y. 58). The pledge of these stolen bonds was therefore upheld as 
against the rights of the owner from whom they had been stolen. 

But apart from negotiable instruments or securities, a pledge of stolen property 
does not protect the pledgee. 

Nor does one to whom property is /vavzed with privilege of purchase, have any 
title, so as to confer any rights upon a pledgee. Seale & Co., owners of a diamond 
pin, instead of sel/ing the fin on credit, \oaned it to the Baroness Blanc, with the 
privilege of purchasing same on payment of a stated price. _The Baroness pledged 
the pin for a loan of $800. The pledgee was held liable to the owner. The Baroness 
had no title, therefore could not convey or pledge it; the fact that the pledgee in good 
faith advanced $800 gave him no better title than the Baroness had. The court said: 
“ The latter had a mere naked possession ; this has never been held to confer a power 
of disposition’’ (10 Misc. 70). 

But the provisions of the Factor’s Act, we have seen, protect bona fide pledgees 
of factors or other agents, entrusted with the possession of goods not owned by them, 
for purpose of sale. That act declares that every factor or other agent intrusted with 
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the possession of merchandise or the documentary evidence of title thereto “ for the 
purpose of sale * * * shall be deemed to be the true owner so far as to give validity 
to any contract made by such agent with any other person for the sale or disposition 
* * * of such merchandise.” 

But this act does not protect a pledgee where a factor or agent has obtained the 
goods from his principal by larceny. Illustration: Soltau, an importer of rubber and 
gutta percha, received an importation of 93 baskets of Borneo rubber. Smith, a rubber 
broker, before arrival of the rubber, had represented that he could sell the rubber to 
the Goodrich Co., Akron, Ohio, and afterwards, before arrival of the rubber, Smith 
wrote Soltau he had sold ten tons to the Goodrich Co. at 40 cents and delivered him 
a sold note showing the contract “sold to the Goodrich Co.,”” describing the rubber 
and the terms of payment, signed by the broker. When the rubber arrived, Soltau 
gave Smith a delivery order addressed to the steamship, directing delivery of the rubber 
to Smith. This order was given for the sole purpose of enabling Smith to make de- 
livery of the rubber to the Goodrich Co. Smith received the rubber and represented 
to Soltau it had been shipped to Goodrich. But they knew nothing about it; never had 
bought it. Smith stored the rubber in a warehouse and received a negotiable warehouse 
receipt for it in hisown name. Smith pledged the warehouse receipt for a loan of $2,000, 
The court held that Smith obtained the rubber by larceny and did not have such pos- 
session as protected a pledgee under the Factor’s Act. The Factor’s Act was based 
on the doctrine of estoppel of an owner who has entrusted documentary evidence. of 
title to another and an innocent person has dealt with the agent on faith of his apparent 
ownership. But the doctrine of estoppel, the court held, has never been applied against 
an owner who has been deprived of his property by larceny (119 N. Y. 380). 

USE OF PLEDGED PROPERTY. 

Ordinarily the pledgee, in the absence of agreement or assent by the pledgor, has 
no right to use the thing pledged, but under special circumstances, dependent some- 
what upon the nature of the thing pledged, the property may be used by the pledgee 
in any way consistent with the general ownership and the ultimate rights of the pledgor. 

A pledgor has a right to the return of the pledged goods upon paying the debt. 

A creditor, pledgee, may assign the principal debt to a third person and give him 
the benefit of the collateral securities to secure the payment of the principal debt. So 
long as nothing is done to deprive the pledgor of the right to redeem on payment ot 
the amount due on the principal debt, the pledgor is not injured (31 N. Y. 84). 

The pledgee cannot sell the pledge before maturity of the debt, as this is incon- 
sistent with the pledgor’s ownership and right to redeem and have the thing pledged. 

The pledgee does not lose his lien on the pledge by proving the debt against the 
pledgor in bankruptcy. 

The recovery of judgment on the debt does not affect the right to hold the pledge. 

PLEDGE OF COMMERCIAL PAPER. 


The pledgee’s power over pledged promissory notes extends only to collecting 
the money on the note. He cannot compromise with the maker for a less sum than is 
due by the terms of the instrument. If, without the consent of the pledgor, he re- 
news, extends or compromises it, or surrenders it and takes a new security, he must 
account to the pledgor as though he had collected it in full. 

The creditor, pledgee, is bound to keep collaterals so as to be able to surrender 
them without mutilation or injury. Permitting the erasure of names of indorsers upon 
a note held as coilateral security, will relieve the pledgor of his debt (2 City Ct. Rep. 
168.) 


The pledge of commercial paper implies an authority to the pledgee to collect at 
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maturity ; and express authority to sell does not take away the implied authority to 
collect without sale. 

The pledgee is bound to exercise the due diligence of a bailee for hire in collect- 
ing negotiable paper pledged as collateral. He must take the proper steps at maturity 
to hold indorsers, etc. 

The remedy of a pledgee of a promissory note or other security for the payment 
of money is confined to collection. He has no power of sale upon default, unless ex- 
pressly conferred. If he sells, the law will hold he has elected to take the paper at the 
amount due upon its face in satisfaction of the principal debt. But full powers of 
sale are generally conferred in collateral notes. 

A time collateral note of $20,000 to the Franklin National Bank pledged certain 
stocks and bonds and upon non-payment at maturity, authorized the holder to sell all 
pledged security at any broker's board, or public or private sale, without advertise- 
ment or notice, and to purchase at any such sale freed and discharged of any 
equity of redemption. The note fell due August 15, 1893. On August 30 the bank 
sold the collaterals at the real estate sales rooms on Liberty street after having adver- 
tised the sale. The securities brought very low prices. The bank sued for the bal- 
ance due on the collateral note. The defense was that the securities were sold at a 
time when it was impossible to get aaywhere near their actual value in open market; 
that such sale was not made with due care in the usual course of business. But the 
court held the bank had a right to sell without waiting for a favorable condition of the 
market (1 App. Div. 294). 

DEMAND AND NOTICE TO PLEDGOR. 


Demand of payment of the debt must be made before the pledgee can sell the 
pledge, and notice must be given of the intended sale in the absence of an agreement 
to the contrary. 

The object of notice is to afford the pledgor an opportunity to redeem and to be 
present at the sale to see that it is fairly conducted. Hence a notice which does not 
apprise the pledgor of either time, place or manner of sale, is insufficient. 

Notice of time and place published in the newspapers has been held not sufficient 
to bind the pledgor. . 

A stipulation in the agreement of pledge that the pledgee “‘may sell at public or 
private sale or otherwise at his option” does not authorize him to sell at private sale 
without giving the pledgor previous notice of time and place. 

The only notice to a pledgor of securities of a proposed sale upon the default of 
payment was given by mailing, four days before the sale, an advertisement of “Regu- 
Jar Auction Sale of Stocks and Bonds, for whom it may concern,” containing a long 
list, which included ‘53 Shares U. S. Printing Co.,” with a mark opposite the item. 
Held insufficient as between pledgee and pledgor (164 N. Y. 355). 

In the case of Content v. Banner, decided by the New York Court of Appeals in 
February, 1906, a stockbroker advanced the whole amount necessary to purchase 
securities for a customer instead of only a percentage or margin. It was held the 
contract relation between the broker and customer was nevertheless, pledgee and 
pledgor, and a sale of the stock by the pledgee (upon non-redemption by the pledgor) 
without notice of the time and place of the sale, constituted a conversion in the ab- 
sence of an agreement dispensing with notice, or providing for other disposition of the 
‘pledged property. In this case a notice by the broker to the customer that unless he 
took up the stock by a certain day “ we shall sell this stock for your account and hold 
you responsible for the loss” was held insufficient notice of time and place of sale 
and rendered the broker liable for conversion of the stock. 





THE AMERICAN BANKERS’ ASSOCIATION. 


‘THE 32nd annual convention of the American Bankers’ Association was held in the 
Olympic Theatre, St. Louis, Missouri, on October 17, 18 and 19, 1906, the con- 
ventions of the Savings Bank and Trust Company sections having been held on 

the day previous. ; 

PRESIDENT HAMILTON’S ADDRESS. 


After the usual addresses of welcome which were responded to by the President, 
Mr. John L. Hamilton, the latter delivered his annual address, in which he dwelt at 
length upon the characteristics of the Association and its enlarging sphere of useful- 
ness. Contrasting the Association of the present day with what it was several years 
ago when it was regarded as an organization for pleasure with a policy to take no 
decided stand upon any question, he said: 

“The Association to-day is a live organization and our committees are composed 
of active men who are willing to lend their best efforts to the work assigned them. 


There is not a dead committee in the organization, and every member of the various 
committees is taking a personal interest in his work.” 


Mr. Hamilton pointed to the fact that the Association is undergoing a reorganiza- 
tion for a practical period of usefulness, and he favored the enlargement of the Execu- 
tive Council so that there should be representation from each state based upon ac- 
tual membership. He favored giving the Trust Company and Savings Bank Sections 
each three members of the Executive Council; also the organization of a Clearing 
House section with like representation. Alsothe recognition of the American Institute 
of Bank Clerks by allowing them three members on the Executive Council. He re- 


commended that the educational committee of the Association be dispensed with and 
the educational work be carried on by direction of the trustees of the Bank Clerks’ 
Institute. 


Concerning the importance of the work of the various Committees of the Asso- 
ciation, Mr. Hamilton said: 


“I cannot dwell upon the work of the individual committees of this Association, 
but wish to state that their work is of the greatest importance to the individual 
bankers. Each committee is laboring diligently and persistently, battling with the 
difficulties that are thrown in its way to prevent the accomplishment of the results 
that it is intended it should accomplish. 

“The reports of these committees are of the utmost importance to each of you 
as individual bankers, and I can assure you that if you can follow them closely as you 
should you will learn that you are daily taking hazardous risks that could be avoided. 

“Bear in mind that these committees are made up of our most energetic and 
progressive business men who are giving their valuable time that the problems they 
are working out may be solved, and that banking and commercial interests be pro- 
tected. Their reports mean the boiling down of a vast amount of work and careful 
thought, and should have your careful attention. 

‘I believe you will agree with me that the work of the Association this year has 
been effective. We have accomplished results, we have moulded public opinion and 
we have resented any discourteous treatment shown our committees. We have taken 
the position that while our committees are willing to meet with those of any other 
organization yet we stand second to none. 

“If the work has been successful, we owe it to the State Vice- Presidents, who 
have proved themselves very valuable and willing workers; to the members of the 
Executive Council, who generally have taken an active interest; to the Secretary and 
his assistants; to the officers of the Trust Company Section and to the officers of the 
Savings Bank Scction, as well as to the Clearing House and other Committees, who 
have all taken an interest and helped in the work. 

“‘The most encouraging part of the work has been the promptness of the thou- 
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sands of our members to respond to calls made upon them, and the credit of the work 
accomplished is largely due to the individual members. It is necessary that the 
officers and committees, to make a success of their movements, have the active 
support of the members. 

“My part in the work has been a pleasure, and I wish tothank the members, the 
Vice-Presidents, the Executive Council, the Secretary and his assistants and the com- 
mittees for the help and the encouragement they have given me.” 

Mr. Hamilton spoke feelingly of the San Francisco disaster and told what the 
Executive Council had done in the way of relief. 

He discussed at length the subject of bank examinations, pointing to the lack 
of thoroughness, the fact there are not enough examiners to do the work, urged a 
change in the method of paying examiners, that the pay of national bank examiners 
should be increased, and suggested that a part of the tax on circulation should be 
used to secure better service. 

“Mr. Hamilton spoke of the responsibility of the press and the injury done the 
banking interests, in its desire for sensation, by enlarging upon the failure of an 
isolated financial institution and spreading discredit, through inference, upon all 
financial institutions. He said: 


“ The bankers of every state and of the nation, stand asa unit for equitable laws, 
both federal and state, that will give protectio:: to the public. When defects in our 
laws come to our notice the bankers, through tne mediums of the State and National 
Bankers’ Associations, stand ready to present and will present at the first opportunity 
such recommendations for laws, to the proper authorities, as will cure the defects.” 


President Hamilton referred to the agitation for municipal ownership of public 
utilities, and he favored only such laws as will give to every man a right to successful 
competition, while preventing the creation of monopolies. He favored a ship sub- 
sidy measure that will place the United States at the head of the merchant marine of 
both Atlantic and Pacific. He saw great good in future foreign immigration and 
thought some plan should be devised to encourage immigrants to locate in that section 
of the country where the climatic conditions were most suited to them. He praised 
the fearlessness of the President and Secretary of the Treasury in the management of 
the financial affairs of the nation and he said: 


“There is a limit to which our executives can go. A change of administration 
or achange of policy would throw the country into a serious financial condition, and 
the continued growth and development without new laws to meet our rapidly chang- 
ing conditions will sooner or later place us beyond the power of the Treasury to aid 
us and in an embarrassing condition by not having the proper banking laws giving to 
us a sufficient elasticity of currency to at all times and at all seasons of the year be 
able to handle and market the products of our country. 

“Such remedies can be had by wise legislation. It is expected and it is the duty 
of the bankers of this country to get together and to formulate and recommend such 
legislation as will care for and protect the rapidly developing interests of our Nation. 
It is a duty we owe to our customers, the citizens and to our representatives in con- 
gress to formulate and agree upon such measures as will be for the best financial in- 
terests of the people. If we, for pecuniary or any other reason, shirk our duty as 
bankers, we are not worthy of the confidence imposed in us. Let us do our duty and 
formulate such plans as will be for the best interests of our country as a whole, favor- 
ing no one locality more than another, but giving to us measures that will be equitable 
to all classes of business and to all classes of people. 

“ President Swinney, in his annual address last year, recommended that the limit 
of loans made by National Banks be increased. His recommendations of a year ago 
are a law today, brought about through the influence of this Association, by the aid 
of its individual members.” 


In conclusion President Hamilton said: 


“This is one of the most powerful, if not ¢#e mos¢ powerful organizations in our 
land, and by the proper use of our powers we can accomplish great good for our 
people along financial lines. It is a duty we owe to them and to our members of 
congress to see to it that men are elected to office and are put upon committees in 
this Association who have the interest of the people as a whole at heart, and not 
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men who are working for their own personal interest or that of the particular banks 
they represent. 

‘*‘Members of the American Bankers’ Association, members of the greatest financial 
organization in the world, members of an organization whose country is the greatest 
Nation of the earth, you, each, individually, have a great responsibility and a duty to 
perform in seeing to it that the work of the Association in the future, as in the past, 
continues along the line of encouraging, developing and protecting the National, 
State, Municipal and individual interests of our people. 

“The world and its markets are ours. Let us continue to develop them and 
continue to stand ‘First in peace, first in war’ and first in the hope of all nations.” 

SECRETARY'S REPORT. 

The report of Secretary Branch described the general condition of the Associa- 
tion and showed the good work of the Protective Committee which is now conducted 
through the Secretary’s office with a considerable reduction of expense. The Secre- 
tary also referred to the good work done by the other Committees of the Association. 

The report of the Executive Council was made by Mr. James D. Powers, Chair- 
man, in which the work of the Association through its various Committees was des- 
cribed in detail. 

PRINCIPAL ADDRESSES. 


The principal addresses before the Association were made by Congressman Fow- 
ler upon “Pending Financial Legislation” and by Mr. Yeijiro Ono Ph. D. Superinten- 
dent of Agencies of The Bank of Japan, upon “The Financial Aspects of the late 
War,” Mr. Charles J. Haden of Atlanta, Georgia, also made a “Plea for the Cotton 
Fields” and Mrs. V. F. Church, Cashier of the Bank of Joplin, Missouri, discussed 
“A Woman’s Qualification asa Bank Official.” 

BILLS OF LADING. 


One of the most important reports made to the Convention was that of the Com- 
mittee on Bills of Lading through Mr. Lewis E. Pierson, its Chairman, detailing the 
work done by the Committee during the year and recommending that there be pre- 
sented to Congress in December, amendments to the rate bill, to follow the existing 
bill of lading clause, that will provide negotiability for bills of lading when issued in 
negotiable form, and also define the rights and liabilities of the parties thereto, to the 
extent necessary to safeguard the reasonable rights of those advancing value upon 
such documents, with due regard to the nature of the business and the relation, rights 
and duties of the carrier. 

The report was accepted with much enthusiasm and adopted as the action of the 
Convention which unanimously voted that the present Committee be continued. The 
following motion was also unanimously carried: That the Secretary of this Associa- 
tion be directed to mail within 30 days from this date to all bankers and members of 
Congress and each Clearing House Association, Chamber of Commerce, Board of 
Trade and Shipping Association in the United States, copies of the Bill of Lading re- 
port, accompanied by such other documents as said committee may supply, to the ef- 
fect that every banker be urged to use his best effort to secure the adoption by Con- 
gress of said Committee’s report. 


REPORT OF CLEARING HOUSE CONFERENCE COMMITTEE. 

This report was read by M. Fred. E. Farnsworth, of Detroit. It outlined in de- 
tail the history of the work of obtaining regulation, by the Clearing Houses, of country 
checks and charges for their collection and recommended the continuance of the work 
by the establishment ofa Clearing House Section of the American Bankers’ Association. 

The report of the Committee on Bureau of Education was made by Mr. J. B. Fin- 
ley, the Chairman; of the Committee on Uniform Laws by Mr. E. D. Keys; of the 
Committee on Uniform Warehouse Receipts by Mr. A. H. Curtis, Chairman. The 
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important report of the Standing Law Committee, showing the broad and valuable 
work in progress by this committee, was handed in by the Chairman, Mr. W. J. Field. 


EXPRESS COMPANIES. 


The following important resolution was unanimously adopted : 

“Whereas, The express companies of the United States have been, and now are, 
illegitimately engaged in the banking business, to the great loss and detriment of all 
regularly organized banking institutions; and 

“Whereas, In the carrying on of such business, because cf their dual nature as 
express companies and bankers, they are enabled to make rates that prohibit regular 
bankers from competing for business that legitimately belongs to them; and 

“Whereas, The Fifty-ninth Congress, in an amendment to an act, entltled ‘An 
Act to Regulate Commerce,’ has placed the said express companies under the juris- 
diction of the Interstate Commerce Commission ; and 

“‘Vhereas, They are now subject to the interstate commerce law, and are daily 
transgressing said law in the carrying on two lines of business, which, in effect, rebate 
against each other; therefore, 

“Be it resolved, That the Executive Council of the American Bankers’ Associa- 
tion appoint a committee with power to act, whose duty it shall be to gather evidence 
of the breaking of the interstate commerce law by the express companies and place 
same before the Interstate Commerce Commission, with the avowed intention of 
compelling said express companies to discontinue the banking business; furthermore, 
that the Executive Council of the American Bankers’ Association be authorized to 
place such funds as they may deem advisable in the hands of the aforesaid commit- 
tee for the purpose of collecting and presenting such evidence.” 


CURRENCY. 

The subject of currency reform was postponed until the third day, when the 
comprehensive report of the legislative committee of which Mr. Arthur Reynolds of 
Des Moines, lowa, is Chairman, was presented. The discussion of the currency prob- 
lem occupied over four hours. It resulted in the adoption of the following resolution : 


“Whereas, The currency system of the United States is defective in that it is 
issued and retired without regulation to the needs of commerce; and, 

“Whereas, A problem so important to the financial and commercial interests of 
the country should have a profound consideration impossible in the limited time at 
the disposal of this convention; therefore, be it 

“Resolved, That a commission of fifteen shall be appointed by the Executive 
Council, five members of which commission shall be the present Legislative Com- 
mittee, the other ten members to be selected with due regard to national and state 
banks and trust companies, and said committee shall confer with the committee of 
the Chamber of Commerce of New York City, and after a careful investigation and 
study of plans submitted, shall co-operate with the proper congressional committees, 
with the end in view of the enactment of a bill covering this subject.” 


EXECUTIVE COUNCIL MEMBERSHIP. 


The Association adopted the amendment offered by President Hamilton that there 
be elected three members of the Executive Council divided into three classes represent- 
ing the trust company section, three members representing the Savings Bank Section 
and the same additional representation to be given to a Clearing House section or 
such other sections as may hereafter be created. 

The Association also adopted the amendment proposed by Mr. E. F. Swinney, 
limiting the term of membership on the Executive Council of ex-Presidents of the As- 
sociation, to three years after the expiration of their term of office. A motion to re- 
consider this amendment was lost by a divided vote. 

The amendment proposed by Mr. William George to increase the Executive 
Council by giving it one member for each 300 members or fractional part thereof was 
originally carried, but on reconsideration was disapproved and the matter turned over 
to a committee of five to report at the next Convention. The sentiment of the 
Association was in favor of the purpose of the amendment, namely, that each state 
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should have one represenative on the Executive Council for each 300 members, or 
fraction thereof—giving to each state at least one representative although it might have 
a membership of less than 300 or even 100—but it was thought that the phraseology 
of the proposed amendment did not clearly provide for this; that under the language, 
all the members might be taken from one state as the amendment did not specify 
one member “ from each state”’ for each 300 members, etc. Therefore the proposi- 
tion was postponed until next year as it was impossible, under the rules, to change 
it as desired without the previous notice of the amendment provided by the con- 
stitution. 

The new President of the Association is Mr. G. S. Whitson of New York; first 
vice president, J. D. Powers cf Middleboro, Kentucky ; and Chairman of the Executive 
Council, George M. Reynolds of Chicago. Secretary Branch was re-elected by the 
Executive Council and the new Treasurer is Mr. A. A. Crane of Minneapolis. 


REPORT OF COMMITTEE ON BILLS OF LADING. 


Immediately after the appointment of your Committee last November, its Chair- 
man advised the Chairman of the Joint Committee of Carriers and Shippers of our 
desire to confer with his Committee, which at the instigation of the Interstate Com- 
merce Commission, had for over a year been formulating a new uniform Bill of Lad- 
ing, and in response we were advised of a previous agreement in his Committee not 
to admit outside interests to their Conferences. 

With a view of making our position clear, our first meeting was held in Decem- 
ber at Lakewood, N. J., during a meeting of the Joint Committee at the same place, 
and a formal communication was addressed to that committee, advising our appoint- 
ment, its purpose and our desire to participate in their conferences, in view of the vast 
responsibility Banks were assuming in advancing large sums on Bills of Lading as 
collateral, and their anxiety to bring about conditions under which it would be safe 
to continue such advances. 

We were afforded an informal hearing and in the brief time allowed, presented 
our case, urging the importance of our position not only to the Banks, but to the 
shipping interests of the entire country, only to be again informed, for reasons which 
they deemed proper as being likely to enable them to make greater progress, that an 
understanding had been established between the members of the Joint Committee 
that other interests would not be admitted to the Conferences until they had reached 
some conclusion between themselves. 

Our own meeting at Lakewood continued for two days, and we had the oppor- 
tunity of discussing with individual members of the Joint Committee the features of 
Bills of Lading in which bankers are interested, calling their attention to the many 
weaknesses of the document which apparently had never before been impressed upon 
them, and insisting that practically all the losses of Bankers on this class of business 
were due to lack of definite and uniform legislation defining their negotiability, as 
well as to loose and careless methods of issue and redemption. 

As a result of this informal discussion your Committee was convinced that the 
real conditions affecting Banks loaning on Bills of Lading, and their importance, were 
not well understood by the Shippers and Carriers, and promptly decided that the im- 
portance of the matter demanded immediate publicity and educational methods, if 
corrective conditions were ever to be obtained. 

Learning that the Joint Committee was practically dead-locked on the most im- 
portant point of difference between the two interests, and fearing an indefinite delay 
in their further negotiations, it was determined to inquire from our members their 
actual experiences and suggestions, and through Counsel frame a bill for Congress to 
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pass, believing national legislation would afford relief quicker and with more wide- 
spread effect than any other course of action. 

Accordingly the services of Thomas B. Paton, Editor of the Banking Law Jour- 
nal, generously and gratuitously extended were accepted, and for the purpose of draft- 
ing such a Bill he was associated with Mr. R. E. L. Marshall, of the Baltimore Bar, 
who had recently been through a long litigation on this subject. 

Our second meeting was held at Chicago in February, at which time the condi- 
tions and suggestions received in response to our inquiries were considered, and with 
some changes the draft of the bill prepared by Messrs. Paton and Marshall, approved ; 
our Committee at this meeting having the benefit of the presence and advice of your 
President. 

While in Chicago we informally met individual members of the Shippers Com- 
mittee and discussed with them the features embodied in the draft of the bill drawn 
by our Counsel, and during the interval between the Lakewood and Chicago meetings, 
the Carriers, through one of our Committee, were informed of the lines upon which 
our work was progressing; and in the hope that support or effective criticisms might 
be had on the measure, copies of the draft of our Bill were forwarded to the Carriers 
Committee with the request that their body meet a sub Committee of our Committee 
to consider the same. Such meeting was accordingly held in New York, and much 
to our disappointment we found the same obstacles previously encountered excluded 
the Carriers from even discussing the merits or demerits of our Bill, which had been 
carefully drawn so as to include only the banking features in Bills of Lading. 

In view of this situation there appeared to us to be no relief possible except 
through pushing our Bill, which was accordingly introduced in the House by the Hon- 
orable C. E. Townsend, of Michigan, as No. 15,846, and in the Senate by the Honor- 
able J. C. Burrows, also of Michigan, as No. 4810, and copies with a letter urging 
support were sent to each member of our Association. 

Our fourth meeting was held in Washington in March, at which time a hearing 
was had upon the Bill before the House Committee of Interstate Commerce, a full 
attendance of that Committee being present. We were pleased to note a marked 
impression upon the members of this Committee as to the importance of the meas- 
ure, arguments in its favor being made by William Ingle, Cashier Merchants’ Na- 
tional Bank, Baltimore, Md.; C. N. Evans, Cashier Southern National Bank, Wil- 
mington, N. C.; Thomas B. Paton, Banking Law Journal, New York City; Charles 
Corby, President Corby Commission Company, New York City, and Fred C. Aplin, 
Vice President, J. K. Armsby Company, New York City, the hearing also being at- 
tended by a number of Bankers and shippers from various parts of the country. 

At the conclusion of the hearing, the Chairman of the Carriers Committee ap- 
peared, and after opposing certain features of our Bill, stated it was possible that a 
final agreement would be reached in the Joint Committee on all points of difference, 
at a meeting soon to be held, and that it would be their purpose in that event to in- 
vite the Bankers into Conference on the banking points, with an idea of embodying 
all points of agreement into one Bill to be passed by Congress. 

On this public representation it was deemed best for the time being not to further 
push our measure, but to again endeavor to reach a common ground for the three 
interests, believing as we had from the beginning that the ideal solution of the subject 
was the one to which the Chairman of the Carriers Committee had thus raised our 
hopes. 

Our fifth meeting was held in New York City early in May, at which meeting 
we were favored with the presence and valuable counsel of Mr. Orville Peckham, 
Attorney for the First National Bank of Chicago, and consideration was given to 
several points of objection directed against our original measure, which while of 
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minor importance to Bankers might be fairly construed as putting hardships upon 
the Carriers, and a draft of a new Bill was formulated and sent to Shipping Associa- 
tions throughout the country for criticisms and suggestions, with an idea of keeping 
the matter alive and endeavoring to meet every fair objection that could be raised 
against the banking points we were endeavoring to cover. 

At this meeting the Committee informally met the Chairman of the Carriers 
Committee and drafted a letter to the Joint Committee to the effect that should an 
agreement amongst themselves not be reached at their next meeting, they appoint 
a sub Committee to take up with our Committee the banking phases, so that progress 
might be made. 

Although this request was made early in May, and personal requests have since 
been made for this meeting, we received no reply until October 3d, when the follow- 
ing letter was received from the Chairman pro tem of the Carrier’s Committee, which, 
although couched in courteous terms, certainly shows no particular enthusiasm to 
meet our committee, and also still leaves the time they may be ready to meet us, 
very indefinite : 

“ This will serve to confirm the telephone message which I sent you last Satur- 
day morning on behalf of Chairman McCain of the Bill of Lading Committee and to 
the following effect, namely, that the desire of the Bankers’ Committee that efforts 
should be made at the next joint meeting of our bill of lading and shippers committee, 
to reach an understanding whereby there might be an early opportunity afforded the 
Bankers’ Committee to confer with our joint committee, or sub-committee therecf 
was presented to our meeting, and it was the sense of the meeting that it would be 
entirely proper to present the matter at the next meeting with the shippers, with a 
view to reaching an understanding which would have the effect of compliance with 
your request. 

“As further explained to you, it is expected the next meeting with the shippers 
will be held about the last week in October. The Chairman of that meeting will 
doubtless advise you of any action taken thereat with respect to matter referred to.” 

Congress, however, in June passed the Rate Bill, which included a Bill of Lading 
clause, holding the initial carrier liable for all damages caused by the Carriers, and 
which clause appears to have secured for the shippers practically all they were con- 
tending for in the Joint Conference. 

The sixth meeting was held in St. Louis this week, when consideration was given 
to various matters which had developed since our previous meeting. 

While various shipping Associations throughout the country have generously 
offered their co-operation in our work, your Committee has refrained from contracting 
any alliance with either Shippers or Carriers, however advantageous at the moment 
such a move might have appeared. 

In the latter part of August, in behalf of the Bill of Lading Committee and your 
Committee on Legal Decisions, Mr. Thomas B. Paton attended the session of the 
Commissioners on Uniform Laws, held in St. Paul, which body has been drafting a 
uniform act on Bills of Lading, which upon completion, not possible for another year, 
they propose to recommend for adoption throughout each of the several states. 

In order that their work upon this and other banking matters might be in co- 
operation with our own and other banking Associations, at the suggestion of Mr. 
Paton they amended their by-laws so as to provide for a Standing Committee on 
Banks and Banking, whose appointment, no doubt, will be of material benefit not 
alone in the Bill of Lading matter, but in all present and future banking matters 
needing uniform legislation. 

CONDITIONS FOUND. 

In response to our inquiries, it was shown that Banks were annually advancing 
$2,500,000,000 on Bills of Lading; that crops in certain sections of the country were 
almost entirely financed through this medium, and in spite of the fact that Banks are 
loath to acknowledge losses, a condition which makes the gathering of anything like 
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complete statistics on this phase impossible, there were reported to your Committee 
hundreds of individual losses ranging as high as $320,000 and it was clearly intimated 
to us that a large number of institutions never have and never will loan on the present 
form of Bill of Lading, claiming the risk to be too great. 

The causes for these losses have almost invariably been through fraud, made possi- 
ble through the lack of uniform and definite legislation, the looseness of the document 
itself, and the many exemptions from liability inserted therein by the Carriers, as well 
as the present methods employed in their issue and redemption. hundreds of deliveries 
of goods without surrender of Bill of Lading being reported, where no actual loss 
occurred. 

The specific causes for loss were found to be-— 

Ist: Issue of Bill of Lading without receipt of goods. 

2d: Delivery of goods without surrender and cancellation of documents. 

3d: Altered Bills of Lading. 

4th: Forged Bills of Lading, including change of genuine straight to forged 
order bill. 

5th: Issue of duplicate Bills of Lading, original bill still outstanding and unecan- 
celed, and shipments being diverted. 

6th: Liability imposed by Courts for quantity and quality of shipments. 

Existing State laws have been inadequate to protect holders of Bills of Lading 
against these losses. Such documents are not fully negotiable at common law, nor have 
they been so made by conflicting state statutes designed to confer negotiability upon 
them. The decisions of the various state courts upon many points of liability are also 
found to conflict. In short, neither the statute nor common law, as interpreted by 
different state courts, affords to the holders of Bills of Lading taken as security for 
advances, the protection or safeguard to which they are justly entitled. 

Three serious situations were also brought to our attention; the first, covering Lake 
Bills, which for years have carried a clause ‘‘ Care Consignee, say John Smith, Buffalo,” 
and upon arrival at Buffalo the receipt from John Smith has released the Lake Carrier 
from all liability. This Care Consignee is in 80 per cent. of the cases the direct agent 
of the shipper, who has borrowed on the Bill of Lading from his home bank, and who 
through his agent, this care consignee, again comes into possession of the goods, 
although the Bills of Lading representing the same are still unsurrendered and held as 
collateral by the home Bank. 

The second is where goods are shipped by large operators from side tracks located 
some distance from railroad stations and where ‘‘ shippers load and count” is stamped 
on the Bill of Lading by the railroad agent, in view of his inability to be present as the 
goods are loaded on the cars. 

Loans on documents so issued cannot but be most hazardous, as recent decisions 
hold that Railroads are not responsible for acts of their authorized agents in issuing 
Bills of Lading, wherein goods are not actually received. 

Not alone is this true where contents of packages do not correspond with descrip- 
tion in the bill or where goods have been loaded, counted or weighed by the shipper, 
and the issuing agent has no opportunity to know whether the description in the bill 
is true or false (in which case there is some reason for exempting the carrier from 
liability) but also where the Bill has been issued fraudulently by the freight agent, or as 
the result of mistake, neglect or carelessness, the courts have held the carrier not liable 
for the acts of its agent in issuing a spurious or untrue bill. 

The third is that the highest courts in three states have decided that in cashing and 
collecting drafts to which Bills of Lading have been attached, Bankers were responsible 
for the quantity and quality of the shipment represented, thus, in effect, making the 
Bank, which simply holds the bill as collateral, an insurer of the goods for the consignee ; 
these decisions having caused a number of Bankers, under the lead of the First National 
Bank of Birmingham, Alabama, to notify their customers that they will no longer take 
Bills of Lading under old conditions. 
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In February of this year, in view of the grave dangers exposed through our investi- 
gation and an adverse decision against one of its members for a large amount, the Balti- 
more Clearing House Banks seriously considered the advisability of taking a united stand 
against handling Bills of Lading, except under certain stringent conditions, and we 
learn of other Bankers throughout the country who are favoring such action. To all of 
this your Committee, however, has counseled patience in the hope that relief will soon 
be at hand. 

This relief, we believe, can only properly come through Congressional action, as in 
the case of the Harter act, adopted in 1893, covering Ocean Bills, which is a direct pre- 
cedent, and as no agreement between Shippers and Carriers can make a Bill of Lading 
a negotiable instrument. 

The Harter Act was the outgrowth of a controversy between shipowners, shippers 
and underwriters over the liability of carriers on ocean bills, a condition existing because 
the courts of different states had announced conflicting rules upon the subject in con- 
troversy. It therefore became desirable, and the result proved highly beneficial to all 
interests, that Congress which, under the Constitution, has supreme authority over 
foreign and interstate commerce, should interfere, and by statute establish a rule bind- 
ing upon the Courts. The conflict of laws in the different states being one of the reasons 
most influential for the enactment of this law. 

For like reasons, legislation by Congress to confer negotiability upon domestic Bills 
of Lading and clearly define the rights and obligations of parties thereto, is equally 
necessary to give such bills a uniform and definite legal character and value as commer- 
cial documents of title and to overcome the unfair decisions to the effect that a Rail- 
road is not responsible for the acts of its authorized agents, as well as those decisions 
holding Bankers responsible for the quantity and quality of goods represented by Bills 
of Lading attached to drafts cashed by them. 

Your Committee has been informed that the order clause in domestic Bills of Lading 
was never designed for the purpose of protecting loans made on such documents, but 
was inserted at the instance of large shippers who desired control of their goods until 
drafts drawn against such shipments had been paid, and the custom of loaning on 
domestic Bills of Lading has resulted from a desire on the part of banking institutions 
to accommodate shippers in the height of their season, the Bills originally being accepted 
more as evidence of shipment and good faith than as security. 

This custom has been followed by other institutions lacking knowledge of real con- 
ditions, but believing the documents to be good collateral through experience with 
Ocean Bills of Lading, without giving thought to the careful system in vogue in the 
offices of the ocean shipping companies, as well as to the fact that Ocean Bills are accom- 
panied by insurance papers, and that the Ocean Carrier's liability has been fixed by the 
Harter act. 

Since 1893, when Congress passed the Harter Act, the confident purchase of drafts 
against Ocean Bills has been the means of greatly stimulating our export trade, which 
is almost entirely financed through the sale of drafts to which Ocean Bills of Lading are 
attached. 

National legislation on Domestic Bills of Lading would vastly benefit our interstate 
commerce, as where advances on these documente are now avoided, they would be 
welcome, and the free movement of commerce throughout the United States would be 
facilitated beyond calculation. 

Congress has paved the way by its enactment of the Harter Act and the further 
enactment, at the last session, of a clause in the Rate Bill imposing certain liabilities 
upon carriers issuing domestic Bills of Lading, and has thereby announced its position 
and duty, under the Commerce Clause of the Constitution, to make such legal regulation 
of both ocean and domestic bills of Lading as commercial necessities require. 

Congress has begun the work, but has not completed it. It has regulated the matter 
of liability under a domestic Bill of Lading between the shipper and the carrier, but has 
left untouched the equally important matter of the assignability of these documents. 
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The Bill of Lading is no longer a document requiring regulation between shipper 
and carrier alone; a third element has entered as a necessary factor in the problem, and 
the pledge of these documents to bankers as collateral for advances is a vitally important 
part of our interstate commerce; as such, the rights of the assignees of these bills is a 
subject as necessary for clear definition and legislative regulation as is the respective 
rights and obligations of the original parties, the shipper and the carrier. 

The great importance of this question to Bankers all over the country has been well 
illustrated in the proceedings of the State Associations during the past year, many 
addresses clearly and effectively presenting the grave dangers existing in the present 
order Bills of Lading as collateral, having been delivered and practically every Associa- 
tion has passed resolutions calling upon the American Bankers’ Association to continue 
its efforts to bring about corrective conditions. 

We therefore recommend that there be presented to Congress, in December, amend- 
ments to the Rate Bill, to follow the existing Bill of Lading clause, that will provide 
negotiability for bills of lading when issued in negotiable form, and also define the 
rights and liabilities of the parties thereto to the extent necessary to safeguard the 
reasonable rights of those advancing value upon such documents, with due regard to 
the nature of the business and the relation, rights and duties of the carrier. 

Lewis E. PIERSON, WILLIAM LIVINGSTONE, FRANK O. WETMORE, 
J. A. LEwis, WM. INGLE, Committee. 


REPORT OF STANDING LAW COMMITTEE. 


This Committee was appointed by President Hamilton pursuant to the follow- 
ing resolution recommended by the Executive Council and unanimously adopted at 
the last Convention of this Association : 


Resolved, That the President appoint a Standing Law Committee of five mem- 
bers to whose attention shall be brought all decisions and laws on banking matters 
which are now or shall hereafter be at variance in different states. 

This Committee shall be instructed to provide ways and means to bring about 
uniformity on all matters of this character and be authorized to employ necessary 
counsel to properly prepare and carry through its plans. 

Its expense shall be limited to such appropriations as may be made by the Execu- 
tive Council, to whom all reports of expense and progress shall be rendered. 

Immediately upon the appointment of the full Committee, which was not com- 


pleted until May of this year, work was begun towards the accomplishment of the im- 
portant objects for which the Committee was created. Mr. Thomas B. Paton of the 
New York bar was appointed Counsel and Secretary to the Committee and the initial 
steps were taken towards learning the needs in the matter of legislation and obtaining 
the co-operation of Bankers’ Associations in the different states. 

Correspondence was opened with all the State bankers’ associations which met with 
an immediate and hearty response. 27 State associations have welcomed co-operation. 
An outline of the work undertaken by our Committee was made the subject of an 
address before the Wisconsin Bankers’ Association, copies of which have been issued 
in pamphlet form and distributed to the State associations and other interested 
persons. 

Our Committee have established relations with the legislative, taxation and other 
like committees of the various State associations having supervision of legislation and 
charged with the duty of opposing mischievous and advocating necessary laws and 
are engaged in continuous correspondence with all said Committees, furnishing advice 
and information and working in co-operation toward desired ends. 

A detailed statement of the legislative changes and new laws desired in ali the 
different states is too lengthy to make in this report. In a general way the subjects 
of legislation proposed in different states include the following: The enactment of 
the Negotiable Instruments Law; the abolishment of grace where the enactment of 
that law cannot be immediately accomplished; the enactment of a banking law in 
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many states where none, or poor state bank laws now exist, and in this connection, 
if possible, to make the laws governing banking institutions uniform; laws for the 
better supervision of state institutions; reform of the laws governing bank taxation; 
short statutes of limitation on forged and raised checks; revision of the laws govern- 
ing collection of checks, drafts, etc.; statutes in certain states changing the judicial 
rule that a bank, pledgee of a bill of lading, becomes owner and guarantor of quan- 
tity, quality, value and condition of goods; laws improving the security of documentary 
evidences of title such as certificates of stock, warehouse receipts and bills of lading; 
imposing a heavy penalty upon “burglary with explosives;” laws governing signed 
statements of condition; numerous detailed amendments of the Negotiable Instru- 
ments Law creating uniformity in the matter of corporate signatures and clearly de- 
fining liability as between the corporation and the personal obligation of the signing 
official, and amendments improving the security of married women’s signatures and 
indorsements to negotiable paper. 

Upon all these subjects our Committee is now co-operating with appropriate com- 
mittees in different states, and in addition to advising the workers in one state what 
is being done in another and bringing to one the experience of another, it is exercising 
a needed influence in the matter of future uniformity. The Negotiable Instruments 
Law has been enacted with the object of making the law of bills and notes uniform 
in all the states. Yet the result of bankers in each state working independently for 
amendments, felt necessary in their particular state, is a breaking away from this uni- 
formity. Asa single illustration, the Negotiable Instruments Law has been amended 
in the three states of New York, Wisconsin and Montana by a provision establishing 
a short statute of limitations for actions for money paid upon forged or raised checks, 
yet every one of these amendments is different in phraseology and legal effect; and in 
a fourth state, California, which has not as yet adopted the Negotiable Instruments 
Law. there has been enacted such a statute, still again different. 

This Committee has under consideration and is drafting uniform laws upon most 
of these subjects for enactment in all the states, so that uniformity and improvement 
can go side by side. 

his Committee was represented by its Counsel at the Conference of Commis- 
sioners on Uniform State Laws held at St. Paul, Minnesota, on August 25, 27 and 28, 
and also at the meetings of the Committee of Commercial Law of the Conference held 
on August 23 and 24 preceding. The National Conference of Commissioners on 
Uniform State Laws is made up of commissioners appointed by the Governors of the 
different states, meeting in conference and organizing themselves into a national body 
for the better accomplishment of the work for which its members were appointed by 
the states. The Commissioners, usually three from each state, are appointed under 
the laws of the respective states creating them, usually for five years, with authority 
to confer with Commissioners of the other states and recommend forms of bilis or 
measures to bring about uniformity of law in the execution and proofs of deeds and 
wills, in the laws of bills and notes, marriage and divorce and other subjects where 
such uniformity seems practicable and desirable. The Conference meets annually and 
operates under a constitution and by-laws. The by-laws provide for twelve standing 
committees covering different branches of law. Some of these committees are ap- 
parently inactive. The effective work of the Conference up to date has been largely 
along the lines of commercial law. Its one notable achievement was in causing the 
draft of the Negotiable Instruments Law to be perfected and recommended for enact- 
ment in the different states. The practical work connected with the enactment of 
this law has, of course, been largely done by the American and State bankers’ asso- 
ciations, but to the Conference is due the credit of creating and launching the law. 
The next large piece of work undertaken has been a codification of the Law of Sales, 
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followed by the Law of Warehouse Receipts, of Bills of Lading, and of Partnership, 
in the order named. At the Conference just held, the Law of Sales and the Law of 
Warehouse Receipts, drafts of which had been before the Conference in preceding 
years, were perfected and recommended for uniform enactment in the different states. 
A draft of a uniform law on bills of lading and on the subject of Partnership was in 
existence at the Conference, but was not taken up for consideration but postponed to 
the next annual meeting. It was also resolved that a draft of a law upon Stock Certi- 
ficates should be prepared for submission at the next Conference. At the 1906 
Conference the time of the members was largely taken up with going over the draft of 
the Warehouse Act section by section, which, after numerous‘amendments, was finally 
agreed upon and, as already said, recommended for uniform enactment by the differ- 
ent states, together with the Law of Sales which was substantially completed last 
year. 

Our Counsel was accorded the privilege of attending the meetings of the Com- 
mittee on Commercial Law and the sessions of the Conference and of participating in 
the discussions. On behalf of our Committee he made a statement of its objects and 
of the work done and proposed and requested the co-operation of the members of the 
Conference so far as right and proper toextendit. The promise of such co-operation 
was cheerfully accorded, and the Conference went so far as to amend its by-laws and 
create a new Committee on Banks and Banking for the purpose of co-operating with 
the Standing Law Committee of the American Bankers’ Association. The work of 
the Conference has been largely along the line of codification of general subjects of 
law, such as the Negotiable Instruments Law, the Sales Law, the Warehouse Receipts 
Law and the Bills of Lading Law. The work of the Standing Law Committee ex- 
tends more into the details of those subjects and on particular points where decisions 
conflict and where some rules bear harshly here or there, together with many subjects 
peculiarly applicable to the banking business. But our Committee has deemed it 
wise to establish a co-operative relation with this body of state commissioners, for 
many laws which are prepared and advocated by our Committee will be helped 
along towards ultimate enactment by the approval and indorsement of the Conference 
of Commissioners on Uniform State Laws. 

We invite and earnestly request the members of the American Bankers’ Associa- 
tion and of the State bankers’ associations to join and co-operate with us in every pos- 
sible way in the work which we have undertaken; such co-operation, by way of sug- 
gestion and of active assistance, will be of great value. 


WILLIAM J. FIELD, Chairman: HARTMAN BAKER, HENRY DIMSE, 
P.C. KAUFFMAN, JOHN K. OTTLEY, Committee. 


CONCERNING BANK OFFICERS AND CLERKS. 


Frank S. Coleman, after sixteen years of service with the Old National Bank of 
Grand Rapids, Mich., recently resigned as Assistant Cashier to take the position of 
Cashier of the Grand Rapids Savings Bank, which is the oldest savings bank in 
Grand Rapids. 


Clerks of the various banks in Spokane will meet October 15th to organize a branch 
of the American Institute of Bank Clerks, an auxiliary of the American Bankers’ Asso- 
ciation, the purpose being to fix and maintain a recognized standard of banking educa- 
tion by means of official examinations and the issuance of certificates. 




















INQUIRIES AND CORRESPONDENCE. 


HIS department is carried on for the benefit of all subscribers, who are entitled 

to submit questions of general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of those submitting inquiries are 
published, unless special request is made to the contrary. 


EFFECT OF “NOT TRANSFERABLE” ON BACK OF NOTE. 


Where written by the payee, or a special indorsee of the payee, as part of his indorsement, opinion 
expressed that the indorsement is restrictive and negotiability destroyed. 


Editor Banking Law Journal: BREDA, loWA, Sept. 18, 1906. 

DEAR SIR :—Would you answer in your next issue of your valuable JOURNAL 
whether or not the writing on the back of a note “not transferable” and with the 
consent of both parties, affects the negotiability of that note. The intention is to 
make a non negotiable instrument; but is that wording and those words sufficient to 
make it such? SUBSCRIBER. 




























Auswer.—The Supreme Court of Alabama has held that the negotia- 
bility of an instrument is destroyed by the words “not transferable” 
written across its face. Durr v. State, 59 Ala. 24, 29. 

It would seem that those words written on the back by the payee 
or his indorsee, over his signature and as a part of his indorsement, 
would have the effect of a restrictive indorsement destroying its further 
negotiability in the hands of the party to whom he transferred it, and 
carrying notice to any subsequent taker from such party that the 
title was not transferred out of the indorser who so indorsed it ‘‘not 
transferable,” but that the holder to whom he indorsed and delivered 
it was his agent or trustee, accountable to him for the proceeds. 

But an early case in Iowa (Leland vy. Parriott, 35 lowa 454) sug- 
gests that we must be cautious in arriving at such aconclusion. In 
that case a negotiable note for $150 made by Parriott to order of Bridges 
& Co., bore the following indorsements : 

‘* Without recourse, D. M. Bridges & Co.” 


‘*T, the undersigned, do agree that I 
will not sell or dispose of a note given 
by R. R. Parriott. M. D. Allen.” 

Allen afterwards sold the note to Leland, who sued the maker. 
The defense was failure of consideration and that negotiability had 
been destroyed by Allen’s indorsement; hence, Leland took no greater 
rights than the payee. The district court held that the indorsement 
of Allen that he would not sell or dispose of the note destroyed its 
negotiability and made the note liable to the same defenses in Leland’s 











848 THE BANKING LAW JOURNAL. 


hands, asif in the hands of the payees. But the Supreme Court of Iowa 
reversed the judgment. It said: 

‘*It is true, as a general rule, that an indorsement or memorandum 
without date made on a note will be presumed tu have been made 
contemporaneous with it. But that presumption must be destroyed 
in this case by the fact that the note had been indorsed by the payees, 
and the further fact that the memorandum was made by another party 
than the payees. The agreement not to sell or dispose of the note was 
then an independent agreement upon breach of which, if made for a 
consideration, the obligor might be liable ; but it could not have the 
effect to destroy the negotiability of the note. Besides, it is entirely 
competent for the holder to fill up the blank indorsement by the payees, 
to himself, and thus recover as their indorsee ; thereby excluding any 
relevancy of an agreement by M. D. Allen not to ‘sell or dispose of a 
note.’ Nor would such agreement, without more, be sufficent to charge 
plaintiff with notice of the defenses, under the rule of law as recognized 
and applied in Gage v. Sharp, 24 lowa, 15; Lake v. Reed, 29 Iowa, 258.” 

There is no question but that the holder of a negotiable instrument 
has the power to destroy its further negotiability by restrictive in- 
dorsement. For example, if he indorses, ‘*‘ Pay to John Smith only” 
or ‘‘ Pay to John Smith for collection,” this restricts the further ne- 
gotiability of the instrument and carries notice to any purchaser giv- 
ing value therefor to John Smith, of the restriction. The Supreme 
Court of Iowa (Claflin v. Wilson, 51 Iowa, 17) has said : ‘‘It is an ele- 
mentary rule that a note indorsed for collection cannot be transferred 
by one receiving it under such indorsement to another who has notice 
of the limitation upon the authority of the holder.” And concerning 
an indorsement ‘‘ Pay to Jack Power only” the Virginia court (Power 
v. Finnie, 4 Call, 411) has said: ‘‘ A negotiable bill may be restrained 
by special indorsement and, in questions upon such restrictions, the 
intent must be collected from the face of the indorsement only * * * 
The word ‘only’ which is not commonly used, could have been used 
for no other purpose than to restrict the negotiability of the bill, and 
make Power an agent.” 

Of course, where the first indorsement is in blank, and the subse- 
quent restrictive indorsement leaves the blank unfilled, the question 
is different ; but eliminating that phase, and assuming the case of 

an indorsement by the payee to John Smith in this form: ‘‘ Pay to 
John Smith. Nottransferable. John Jones ;” or a similar indorse- 
ment by one to whom the payee has indorsed a note in full, and un- 
restrictedly, we fail to see why those words do not clearly express the 
intention of the indorser to restrict further negotiability and charge a 
subsequent taker from the indorsee with notice. 

The indorsement by Allen in the lowa case ‘‘I agree that I will 

- not sell or dispose of the note” was held to be an independent agree- 
ment by a holder subsequent to the payee, not affecting negotiability. 
But, we think, had the payee, Bridges, instead of indorsing the note 
in blank, transferred it to Allen by an indorsement ‘‘Pay to Allen ; 

not to be sold or disposed of by him ;” the court would have held ne- 
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gotiability destroyed and Allen without power to transfer title, free 
from equities. 

We think, therefore, that the words ‘‘not transferable”’ where in- 
corporated as part of the indorsement of the payee, or of a subsequent 
indorser, there being no priorindorsement in blank, would have the 
effect of restricting negotiability of the note, as evidencing the clear 
intention of the indorser to that effect. But we cannot find a precedent 
wherein such method of restricting negotiability has been judicially 
passed upon. 


STOP PAYMENT OF CHECK. 


(1) Does notice to stop payment of check drawn on a branch, given by depositor to the main office, bind 
bank to refuse payment at the branch ? (2) Consideration of question whether clause releasing 
bank trom liability for paying stopped check covers liability where bank is negligent. 

Editor Banking Law Journat: RIVERSIDE, CAL., September 19, 1906. 

DEAR SIR:—A state bank of California has a branch bank in a town about seven 
miles from the main institution. A depositor, “A” who was in the habit of doing nearly 
all his business with the branch bank, issues a check payable to “B” for $80. “B” 
loses the check (so he claimed) and “A” immediately pays ““B” the $80in cash, going 
then to the main bank and signing a stop payment card, a duplicate of which we here- 
with enclose : 


| ae The Citizens Bank of Riverside .. 


: STOP PAYMENT 





| 
| 


| Favor of 


Date Stopped. ............. Wife hac . 


| I ask this as an act of courtesy only and hereby release you from any liability in ease o 
| payment or non-payment. 
| 


The business of the branch bank is carried on in every way as if it was merely 
another window in the main institution. 

The main bank fails to notify the branch bank of the stop payment, and about 
one week later “B’’ comes in and cashes the check at the branch bank. “B’ imme- 
diately disappears for other parts, and ‘“‘A”’ brings suit in the Justice Court against 
the bank for the $80. Decision was given in his favor. The case is to be appealed. 

There are two questions upon which we would like to have your opinion: First, 
will the decision of the Justice Court hold? Second, throwing aside the bank’s negli- 
gence in not notifying the branch bank, is the bank unprotected in case of payment 
even if the depositor signs the within card releasing them from liability ? 

A CALIFORNIA SUBSCRIBER. 


Answer.—The first question to be determined is whether a notice 
to stop payment of a check drawn on a branch, given by a depositor 
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of the branch to the main office, is binding so as to make it the duty 
of the bank to communicate the notice to its branch and charge it with 
the duty of refusing payment of the check when thereafter presented 
at the branch ; or whether the notice, to be binding, should be given 
by the depositor directly to the branch ? 

In the article on ‘‘Banks .with Branches” which we publish in 
another part of this Journal, it would seem from the few cases which 
have been decided on this phase of the subject relating to notice, that 
the general principle that a bank with branches is one institution 
with separate agencies, and that notice to the main institution binds 
it with reference to subsequent transactions at the agencies, at all 
events after the lapse of a reasonable time in which to communi- 
cate the notice to the branch, would apply, and make the notice in 
this case, given to the main bank, binding upon it so as to make it 
its duty to refuse payment of the check thereafter presented at the 
branch. 

An exception to this general rule has been established with refer- 
ence to presentment and payment of checks ; that is to say, for such 
purposes, the branch is regarded as separate and distinct from the 
main institution and a check drawn on a branch by a branch depositor 
is presentable and payable only at that branch ; and this exception 
having been established with reference to the payment of checks, it 
would seem reasonable that the exception should be extended so as to 
make a stop payment notice by a depositor of a branch binding only 
when communicated by him to the particular branch wherein he keeps 
his deposit and upon which his check is drawn. As this California 
case is to be appealed an opportunity will be afforded to the bank in 
question to contend for the establishment of such an exception by the 
higher California court. 

Assuming the notice is binding on the bank, though not given to 
the branch but only to the main office, then the further question arises 
whether the bank is relieved from liability by reason of the following 
clause signed by the depositor in connection with the notice : 


‘*T ask this as an act of courtesy only and hereby release you from 
any liability in case of payment or non-payment. ” 


Ordinarily, a bank inadvertently or mistakenly paying a check 
after it has received notice from the depositor not to pay, is liable to 
its depositor, because its authority to pay has been cancelled and its 
subsequent payment is at its own risk and peril. Then does the clause 
in question relieve it from this liability ? 

In the first place is there any consideration to support this agree- 
ment of release? Will the consideration upon which the bank’s obliga- 
tion to pay checks is founded, support an agreement not to hold the 
bank liable if it pays a particular check inadvertently after authority 
to pay has been cancelled, or will it require a special consideration to 
support this particular agreement? Upon this point, we believe the 
general consideration upon which the bank carries the account is suf- 
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ficient to support and make binding an agreement by a depositor chang- 
ing or limiting the liability of the bank as otherwise imposed by law. 
Certain cases referred to in an article upon the ‘‘ Efficacy of pass book 
rules” published in the Bankinc Law Journat for February 1899 at 
page 79, will warrant this conclusion. 

Then, the agreement being upon sufficient consideration, are its 
terms sufficient to bind the depositor, assuming the bank has been 
negligent? The courts will construe these agreements, framed in the 
bank’s interest, most strictly against the bank. In the New York case 
of Elder v. Franklin National Bank, 16 B. L. J. 100, a stop payment 
agreement was as follows : 

‘*It is further agreed that the bank shall not be responsible for the 
execution of an order to stop payment of a check previously drawn ; 
that the bank will endeavor to execute such orders, but that no liabil- 
ity shall be created by the failure so to do, and that no rule, usage or 
custom shall be construed to create such liability.” 

The bank paid a stopped check, and notwithstanding this agree- 
ment, was held responsible. The court construed the agreement not 
to mean that the bank was absolutely released, but that it was released 
only provided it used ordinary care and was not negligent. It said: 

‘‘Upon the proper construction of the language used in the agree- 
ment we are of opinion that its fair import was that the defendant 
should not be liable if in good faith it paid the check that had been 
stopped, unless it failed properly to fulfill its agreement to endeavor 
to comply with the depositor’s directions. In other words, the prom- 
ise to make such endeavor necessarily imported the exercise by the 
bank of at least ordinary care in so doing. Any other construction 
than this would not only render the engagement meaningless but also 
most injuriously misleading to depositors. 

‘‘The agreement, then, is to be construed as if it read as follows 
(the words inserted by us being italicized): 

‘** It is further agreed that the bank shall not be responsible for 
the execution of an order to stop payment of acheck previously drawn ; 
that the bank will endeavor to execute such orders, but that no liabil- 
ity shall be created by failure so to do where the bank has exercised 
ordinary care in that regard and that no rule, usage or custom shall be 
construed to create such liability.’ 

‘*The courts are not prone to construe instruments in such a way 
as to support a waiver of liability for negligence.” 

We cannot say that the higher courts of California will not con- 
strue the agreement of the depositor with the California bank in the 
same way; that it was not intended as an absolute release of liability 
of a bank, guilty of negligence in paying a stopped check, but only in- 
tended as a release provided the bank used ordinary care and paid not- 
withstanding. 

This case, then, will involve two important questions (1) whether 
notice to the main bank bound it as a stop payment order on the branch 
and (2) if so, whether the terms of the release agreement covered lia- 
bility of the bank for negligence. We have indicated the general line 
of authority or precedent upon these propositions. It remains to be 
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seen what decision the California court to which the case will be ap- 
pealed will make in the premises. 


CHECK INDORSED IN BLANK AND LOST. 


Bona fide purchaser from finder acquires title as against loser. 


Editor Banking Law Journal: New YORK, October 9, 1906. 

DEAR SIR:—lIs there any decision on the following: A customer issues his check 
to John Smith, who indorses check in blank and puts it in his pocket, then loses it. 
The loser notifies the customer and he stops payment at the bank. Check is found 
by party, who also indorses it, and transfers it to a storekeeper for part cash and part 
goods sold. The storekeeper takes the check in perfect good faith, but when he pre- 
sents it at the bank payment is refused owing to the stop order. 

Who has a better right in this case, the storekeeper or the loser of the check ? 


CASHIER. 


Answer.—The check being indorsed in blank was legally payable 
to bearer and the store keeper having acquired it honestly, for value, 
has the better right. He has a right of action upon the check against 
the drawer. The loser will be out the money unless he can ascertain 
the identity of the finder and compel him to refund the value received 
on a check which did not belong to him but to the loser. 

You will find a similar case which was passed on by the Supreme 
Court of Tennessee in the Journat for September 1905 at page 692. 


FISK & ROBINSON’S MONTHLY BULLETIN OF INVESTMENTS 
FOR OCTOBER. 


There was a somewhat better demand for investment issues of railroad bonds 
during September, and “ over the counter’’ business showed an improvement. 

A notable event affecting the investment and monetary situations was Secretary 
of the Treasury Shaw's announcement on September 6th, that until further notice, 
after September roth. the Treasury would make deposits in National Banks to facili- 
tate the importation of gold accepting bonds available by statute for investment by 
the savings banks of Massachusetts and New York as security pending the arrival of 
the gold. 

On September 27th the Secretary of the Treasury announced that he would in- 
crease deposits of Government money in national banks in important centres, to the 
extent of $26,000,000. It is understood that the money is to be returned to the 
Treasury about February first next. In addition to Government, Philippine and 
Hawaiian issues, the Department will accept as security for the deposits bonds legal 
for New York and Massachusetts savings banks on the basis of ninety per cent. of 
market value. 

Circulation showed an increase for the month of $3,800,000, making the total now 
outstanding $573,680,000, as compared with $514,500,000 a year ago. Government 
deposits in national banks now amount to $133,000,000, 

The annual report of the Gulf & Ship Island Railroad, for the year ended June 
30 last, to be issued this week, will show that 1906 was by far the best year in the 
company’s history. With only a slight increase in the miles of road operated, gross 
earnings increased from $1,877,000 to $2,138,000, or nearly 14 percent. Beginning 
with 1go1, earnings have risen continuously from $1,030,000 to $2,138,000—that is to 
say, they have more than doubled. 
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NOTICES OF NEW BOOKS. 


FOIBLES OF THE BAR. By HENrRy S. WILCOX of the Chicaago Bar. Author 
of “Forbles of the Bench.” etc., 163 pp., gilt top. Price, $1 postpaid. 
LEGAL LITERATURE CO., CHICAGO, 

This volume is printed on good paper, neatly bound, and corresponds with 
“Foibles of the Bench” recently published. It contains seventeen chapters, which are 
devoted to pointing out mistakes and shortcomings of members of the bar that have 
often prevented success and seriously interfered with the administration of justice, at 
the same time giving the qualifications essential to the highest success at the bar. The 
points made are illustrated by character sketches and word pictures of types of lawyers 
which abound in the profession. Among these are the following: Colonel Bombast, 
the verbose lawyer, whose excessive verbosity and grandiloquence makes him a bore 
to his friends and aterror to the court and jury. 

Billie Goodfellow, whose habits as a mixer and propensity for hilarious company, 
prevents him from acquiring a mastery of legal principles, and yet enables him by 
affability to win many difficult cases and cause justice to break her sword. 

Reginald Writer, whose passion for literature of an imaginary character leaves 
no time or inclination to study law, but who depends upon his flights of rhetoric for 
success. 

Lawrence Lobby, who drifts into politics to serve his corporation clients, and be- 
comes a corrupter of the public morals and the promoter of unjust legislation, win- 
ning his lawsuits by chicanery. 

Peter Protest, who is also drawn into politics on account of his sympathy for the 
oppressed poor and forgets, in his political work, his legal learning, and yet attempts 
to practice law with poor success. 

Handy Skinner who combines the trading instinct with an unscrupulous conscience 


and some knowledge of law, operates as a business agent for his clients immeshing 
them into litigation for his benefit, and their ruin, until, finally, he accumulates a great 
fortune and become one of the oppressors of the world. 

The firm of Grabbem & Fleecem, who do a land office business, employ press 
agents and many solicitors, and thereby a¢quire an immense business which they con- 
duct by means of cheap and incompetent clerks, and fleece their patrons to the ex- 
treme limit. 


Captain Jehosaphat Jehu, the impersonation of disorder, always in a hurry, never 
prepared, and ordinarily loses his suits because of mistakes and omissions. 

General Bluff, a type of cowardice, who, swelled with magnificent pride as he 
strutted in the hovel of poverty to scare its wretched immates into paying a bill, and, 
with fiendish delight, wrung the last penny from the withered hands of want to apply 
on his extortionate fees. But when among people capable of defending themselves, 
and inclined to do so, he was meek, and at the first prospect of danger, his spine 
shook like a lamb’s tail, and he sought the first excuse to fly. 

Thomas Doubt, whose lack of confidence in his fellows, and in the court and jury, 
seriously interfered with his success at the bar and prevented him from attaining that 
position that his talents filled him to occupy. 

Paul Proud, who allowed his personal pride to make him so thin-skinned and sen- 
sitive to the ridicule of his adversaries that he was likely to be defeated thereby. 

The author, then, as a foil to the foibles sketched, presents Lycurgus Law as the 
type of an ideal lawyer who arises from the most distressing poverty and unfavorable 
surroundings to the loftiest positions as a counsellor and advocate. 

There is a chapter on Honesty, a chapter on Spiritual and Physical Development ; 
also a chapter on Common Errors Prevalent in the Profession. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to t! 
New York Clearing House for the weeks ending Oct. 7, 1905, and Oct. 6, 1906, respective 
together with a computation of the proportionate increase or decrease of deposits for the year: 





BANKS. 





Bank of N. Y., N. B. A.....| $17,254,000 


Bank of the Manhattan Co. .| 
Merchants’ National 


Phenix National 

National City 

.Chemical National 
Merchants’ Exch. National.. 
Gallatin National 

Nat. Butchers & Drovers’.. 
Mechanics & Traders’ 
Greenwich 

American Exchange Nat. ..| 
Nat. Bank of Commerce... . 


Nat. Bank of N. America... 
Hanover National 

Irving National 

Citizens’ Central National. . 


Metropolitan Bank 

Corn Exchange 

Oriental 

Importers & Traders’ Nat.. 
National Park 


East River National 
Fourth National 
Second National 

First National 

N. Y. National Exchange. . 
Bowery 

N. Y. County National 
German-American 
Chase National 

Fifth Avenue 

German Exchange 
Germania 


Bank of the Metropolis 
West Side Bank 


First National, Brooklyn... 
Liberty National 
N. Y. Produce Exchange... 


New Amsterdam National.. | 


Astor National 
State Bank 


| 170,576,400 


Loans, 
1905. 


25,368,000 
12,453,300 
20,955,000 


22,725,900} 
5,587,000 


24,040,500 
5,844,900 
8,930,200 
2,669,800 
5,264,000 
3,987,200 

28,246,000 
144,238, 100 
21,671,700 
3,517,900 
6,200,900 
2,283,100 
13,967,600 
49,253,800 
7,511,000 
18,202,900 
3+293,300 
6,923,400 
7,141,000) 
31,318,000 
9,050,300 
23,490,000 
67,184,000 
1,270,900) 
19,133,800 
10,167,000 
96,889,200 
8,502,200 
3,345,000) 
4,894,700 
4,292,500 
44,67 3,800 
10,072,300) 
3,201,500 
2,807,800 
13,113,700 
7,446,500 
2,648,800 
8,480,500 
4,025,000 
13,946,000 
4,439,000 
10,731,000 
5,677,200 
6,001,300 





Loans, 
1906. 


Deposits, 
1905. 





$ 18,464,000) 
22,325,000) 
11,743,200) 
19,144,000, 
22,723,500) 
7,224,000! 
154,243,000 
24,857,000 
5»542,000) 
8,251,500) 
2,591,100) 
6,619,000) 
5,121,200) 
27,318,500) 
133,588,100) 
20,919,100 | 
3,123,000) | 
5.808.200) 
2,306,700) 
15,080,000) 
49,670,400) 
7,964,000) 
18,822,600 
3,597,400 
7,421,400) 
11,951,700) 
33,982,000) 
10,327,200) 
23,763,700 
67,685,000) 
1,246,000) 
17,206, 500)| 
9,953,000), 
83.839,900)| 
9, 363,800 | 
3.790.000} 
5,246,900) 
4,07 2,800) | 
48,236,500 | 
9,898.70 | 
3,447,700) | 
4,604,500 | 
13,622, 500 | 
7,747,500 | 
3,004,000 || 
9,542,200) 
4,444,000) | 
14.712,000)| 
4,836,000) | 
10,767,000) 
6,184,900) 
5,783,300) | 
5,372,000) 

I 3,232,060 


| 


| 








$ 15,885,000 
29,688,000 
15,976,200 
20,954,000) 
24,705,100 

4,368,000 

156,257, 

23,008,600 
6,517,500 
6 940,700 
2,754,200 
5,672,000 
4,364,700 
21,237,700 
129,836,500 
18,622,400 
3.810,900 
6,228,200 
2,607,800 
12,101,100 
58,192,400 
7,111,000 
18,602,500 
3,806,200 
6,924,800 
9.324,500 
39,044,000 
8,734,500 
20,485,000 
76,286,000 


1,461,g00 
22,185,700 
10,605,000 
85.358,000 
8,029,900 
3.771.000 
5,906,700 
4,216,100 
51,165,200 
11,237,500 
3.799, 300 
5,696,400 
13,988, 100 
7,650,800 
2,757,700 
9,717,200 
4,485,000 
15,693,000 
4,667,000) 
8,780,500) 
6.416, 100) 
6.875.900 
4,760,000 




















$ 15,559,000] . 
26 000 


Per Cent. 
| Inc. Dex 


t Deposits, 
1906, 


1 3,625,40¢ 
18,594,000 
24,003,000 
6.849,000| 
139,204,200) 
23,634,600) 2. 

5,870,000] .... 
5.981 900) aes 
2,262,000] .... 
7,330,000 
5.946, 200, 
19,595,500) .... 

111,156,300) 
17,909, 100) 

3,321,000] .... 
5,829,800] .... 
2,551,900) 
13,857,000 
58,650, 300 
7,539,000 
18,711,100 
3,863,500 
7+231,700) 
12,813,100) 
41,528,000| 
9,523,100) 

20,7 17,000 5 
76,097.000| .... 

1,435,800 i] 
18,704,100] .... 
9,873,000) .... 
71,945,400] .... 
9,269,100) 

,256,000) tees 
5.848.200) .... | 
4,039,300) .... 
55,068, 300) . Jerre 
11,241,400} .... |---- 
4,063,600) 
5,610,700) 
14,825,600} 
8,016,000) 
3,094,900) 
8,814,200) . 
4.743.000) 
16,796,000) 
4,879,000) 
g.108,400) : 
7,124,100} II. 

6,87 3,900) 
5,215,000) 
14,721,000)... 


= 
Nee Nt 
* ae | 4 


9: 








$1,052,331,200)81,059,261 .700 $#.031.398.700) 
\ 





 +United States Deposits included, $30.479.200 





